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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1207

Interim Regulatory Changes Regarding
Enforcement of Nondiscrimination on
the Basis of Disability in Programs or
Activities

AGENCY: Merit Systems Protection
Board.

ACTION: Interim rule with request for
comments.

SUMMARY: The Merit Systems Protection
Board (MSPB or “the Board”) is revising
its regulations which were promulgated
to implement Section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794. These revisions are
necessary to reconcile the Board’s
regulations with the current statute and
to clarify the procedures for processing
those complaints filed against the Board
which allege discrimination on the basis
of disability during the Board’s
adjudication of a related employee
appeal.

DATES: This rule is effective May 9,
2005. Written comments should be
submitted on or before July 8, 2005.
ADDRESSES: Send or deliver comments
to the Office of Clerk of the Board, U.S.
Merit Systems Protection Board, 1615 M
Street, NW., Washington, DC 20419; fax:
(202) 653—7130; or e-mail:
mspb@mspb.gov.

FOR FURTHER INFORMATION CONTACT:
Bentley Roberts, Clerk of the Board,
Merit Systems Protection Board, 1615 M
Street, NW., Washington, DC 20419;
(202) 653-7200; fax: (202) 653-7130; or
e-mail: mspb@mspb.gov.
SUPPLEMENTARY INFORMATION: The
Board’s regulations to implement
Section 504 of the Rehabilitation Act
were initially promulgated in 1988 and
amended in 2000. These revisions are
necessary to reconcile the Board’s

regulations with the amendments that
have been made to the statute including
substitution of the term ““disability” for
the term “handicap” used in the
existing regulations.

Additional changes include the
addition of a definition for the term
““days,” in connection with determining
the deadline for filing a complaint, the
deletion of outdated provisions (such as
references to the regulations issued by
the Equal Employment Opportunity
Commission found at 29 CFR part 1613
and the requirement to conduct a self
evaluation), and revision of the
compliance procedures.

The latter revision modifies the
procedures for processing those
complaints filed against the Board
which allege discrimination on the basis
of disability during the Board’s
adjudication of a related employee
appeal. The current regulations create a
tension between the Board’s obligations
to adjudicate employee appeals in an
effective manner under the Civil Service
Reform Act and its duty under Section
504 of the Rehabilitation Act of 1973, as
amended, to ensure that its programs
and activities are operated in a manner
that does not result in discrimination
against persons with disabilities. For
example, 5 U.S.C. 7701(b)(1) and (e)(1)
require that a decision on a petition for
review be rendered by a majority of the
Board members. However, under the
Board’s current Section 504 regulations,
the Chairman is given the sole authority
to issue a decision in disability
discrimination complaints filed under
that statute. As a result, when a
complaint alleging disability
discrimination is filed during or
regarding the adjudication of a related
employee appeal, it is possible that the
Board’s decision in the appeal could be
overruled by a subsequent decision of
the Chairman in the discrimination
matter. Such a result could constitute an
improper collateral attack on the
Board’s adjudicatory authority.

The revised regulations seek to
ameliorate this potential conflict by
requiring appellants and other parties to
adjudication before the Board to file
claims of alleged disability
discrimination within 10 days of the
alleged act of discrimination or within
10 days from the date that the person
knew or reasonably should have known
of the alleged discrimination. The
complaint is to be filed with the

administrative judge responsible for
adjudicating the initial appeal.

The revised regulations further
provide that the discrimination
complaint will be consolidated with the
employee’s initial appeal and the
administrative judge will be responsible
for rendering a decision on the
discrimination complaint either as an
interim order or as part of the initial
decision. A party may seek
reconsideration of the administrative
judge’s ruling on the discrimination
matter.

If an initial decision, recommended
decision or recommendation has been
issued by the time the party learns of
the alleged discrimination, the party
may raise the allegation in a petition for
review, cross petition for review, or
response to a petition or cross petition,
as appropriate. The Board will decide
the merits of any discrimination claim
raised at this stage of the adjudicatory
process.

While the Board is mindful of its
obligations under Section 504 of the
Rehabilitation Act of 1973, the Board is
also concerned with the efficacy of its
adjudicatory process. The Board
believes that the procedures herein
further the goal of ensuring finality in
its decisions while providing a fair
avenue of redress for allegations of
disability discrimination.

List of Subjects
5 CFR Part 1207

Administrative personnel,
Enforcement of nondiscrimination on
the basis of disability in programs or
activities conducted by the Merit
Systems Protection Board.

m Accordingly, the Board amends 5 CFR
part 1207 as follows:

PART 1207—[REVISED]
m 1. Revise 5 CFR part 1207 as follows:

PART 1207—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF DISABILITY IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
MERIT SYSTEMS PROTECTION
BOARD

Sec.

1207.101 Purpose.

1207.102 Application.
1207.103 Definitions.
1207.104-1207.109 [Reserved]
1207.110 Notice.
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1207.111-1207.119 [Reserved]
1207.120 General prohibitions against
discrimination.
1207.121-1207.129 [Reserved]
1207.130 Employment.
1207.131-1207.139 [Reserved]
1207.140 Program accessibility:
Discrimination prohibited.
1207.141-1207.149 [Reserved]
1207.150 Program accessibility: Existing
facilities.
1207.151 Program accessibility: New
construction and alterations.
1207.152-1207.159 [Reserved]
1207.160 Communications.
1207.161-1207.169 [Reserved]
1207.170 Compliance procedures.
1207.171-1207.199 [Reserved]

Authority: 29 U.S.C. 794.

Source: 53 FR 25881 and 25885, July
8, 1988, unless otherwise noted.

§1207.101 Purpose.

The purpose of this part is to
effectuate section 119 of the
Rehabilitation, Comprehensive Services,
and Developmental Disabilities
Amendments of 1978, which amended
section 504 of the Rehabilitation Act of
1973 to prohibit discrimination on the
basis of disability in programs or
activities conducted by Executive
agencies or the United States Postal
Service.

§1207.102 Application.

This part applies to all programs or
activities conducted by the agency,
except for programs or activities
conducted outside the United States
that do not involve individuals with
disabilities in the United States.

§1207.103 Definitions.

(a) Assistant Attorney General means
the Assistant Attorney General, Civil
Rights Division, United States
Department of Justice.

(b) Auxiliary aids means services or
devices that enable persons with
impaired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits of,
programs or activities conducted by the
agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired
hearing include telephone handset
amplifiers, telephones compatible with
hearing aids, telecommunication
devices for deaf persons (TDDs),
interpreters, notetakers, written
materials, and other similar services and
devices.

(c) Complete complaint means a
written statement that contains the
complainant’s name and address and

describes the agency’s alleged
discriminatory action in sufficient detail
to inform the agency of the nature and
date of the alleged violation of section
504. It shall be signed by the
complainant or by someone authorized
to do so on his or her behalf. Complaints
filed on behalf of classes or third parties
shall describe or identify (by name, if
possible) the alleged victims of
discrimination.

(d) Days means calendar days, unless
otherwise stated.

(e) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, rolling stock
or other conveyances, or other real or
personal property.

(f) Historic preservation programs
means programs conducted by the
agency that have preservation of historic
properties as a primary purpose.

(g) Historic properties means those
properties that are listed or eligible for
listing in the National Register of
Historic Places or properties designated
as historic under a statute of the
appropriate State or local government
body.

(h) Individual with a disability means
any person who has a physical or
mental impairment that substantially
limits one or more major life activities,
has a record of such an impairment, or
is regarded as having such an
impairment. The following phrases used
in this definition are further defined as
follows:

(1) Physical or mental impairment
includes—

(i) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; digestive; genitourinary;
hemic and lymphatic; skin; and
endocrine; or

(ii) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(iii) Also, physical and mental
impairment includes, but is not limited
to, such diseases and conditions as
orthopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and drug
addiction and alcoholism.

(2) Major life activities include
functions such as caring for one’s self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(3) Has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) Is regarded as having an
impairment means—

(i) Has a physical or mental
impairment that does not substantially
limit major life activities but is treated
by the agency as constituting such a
limitation;

(ii) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such
impairment; or

(iii) Has none of the impairments
defined in paragraph (i) of this
definition but is treated by the agency
as having such an impairment.

(i) Qualified individual with a
disability means—

(1) With respect to any agency
program or activity under which a
person is required to perform services or
to achieve a level of accomplishment, an
individual with a disability who meets
the essential eligibility requirements
and who can achieve the purpose of the
program or activity without
modifications in the program or activity
that the agency can demonstrate would
result in a fundamental alteration in its
nature;

(2) With respect to any other program
or activity, an individual with a
disability who meets the essential
eligibility requirements for participation
in, or receipt of benefits from, that
program or activity; and

(3) Qualified disabled person as that
term is defined for purposes of
employment in 29 CFR 1614.203, which
is made applicable to this part by
§1207.130.

(j) Section 504 means section 504 of
the Rehabilitation Act of 1973 (Pub. L.
93-112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516,
88 Stat. 1617); the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978 (Pub. L. 95-602,
92 Stat. 2955); and the Rehabilitation
Act Amendments of 1986 (Pub. L. 99—
506, 100 Stat. 1810). As used in this
part, section 504 applies only to
programs or activities conducted by
Executive agencies and not to federally
assisted programs.

§§1207.104-1207.109 [Reserved]

§1207.110 Notice.

The agency shall make available to
employees, applicants, participants, and
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other interested parties such
information regarding the provisions of
this part and its applicability to the
programs or activities conducted by the
agency, and make such information
available to them in such manner as the
head of the agency finds necessary to
apprise such persons of the protections
against discrimination assured them by
section 504 and this part.

§§1207.111-1207.119 [Reserved]

§1207.120 General prohibitions against
discrimination.

(a) No qualified individual with a
disability shall, on the basis of such
disability, be excluded from
participation in, be denied the benefits
of, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

(b) (1) The agency, in providing any
aid, benefit, or service, may not, directly
or through contractual, licensing, or
other arrangements, on the basis of
disability—

(i) Deny a qualified individual with a
disability the opportunity to participate
in or benefit from the aid, benefit, or
service;

(ii) Afford a qualified individual with
a disability an opportunity to participate
in or benefit from the aid, benefit, or
service that is not equal to that afforded
others;

(iii) Provide a qualified individual
with a disability with an aid, benefit, or
service that is not as effective in
affording equal opportunity to obtain
the same result, to gain the same benefit,
or to reach the same level of
achievement as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
disabilities or to any class of individuals
with disabilities than is provided to
others unless such action is necessary to
provide qualified individuals with
disabilities with aid, benefits, or
services that are as effective as those
provided to others;

(v) Deny a qualified individual with a
disability the opportunity to participate
as a member of planning or advisory
boards;

(vi) Otherwise limit a qualified
individual with a disability in the
enjoyment of any right, privilege,
advantage, or opportunity enjoyed by
others receiving the aid, benefit, or
service.

(2) A qualified individual with a
disability may not be excluded from
participation in any of the agency’s
programs or activities, even though
permissibly separate or different
programs or activities exist.

(3) The agency may not, directly or
through contractual or other

arrangements, utilize criteria or methods
of administration the purpose or effect
of which would—

(i) Subject qualified individuals with
disabilities to discrimination on the
basis of disability; or

(ii) Defeat or substantially impair
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.

(4) The agency may not, in
determining the site or location of a
facility, make selections the purpose or
effect of which would—

(i) Exclude individuals with
disabilities from, deny them the benefits
of, or otherwise subject them to
discrimination under any program or
activity conducted by the agency, or;

(ii) Defeat or substantially impair the
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified
individuals with disabilities to
discrimination on the basis of disability.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified
individuals with disabilities to
discrimination on the basis of disability,
nor may the agency establish
requirements for the programs or
activities of licensees or certified
entities that subject qualified
individuals with disabilities to
discrimination on the basis of disability.
However, the programs or activities of
entities that are licensed or certified by
the agency are not, themselves, covered
by this part.

(c) The exclusion of nondisabled
persons from the benefits of a program
limited by Federal statute or Executive
order to individuals with disabilities or
the exclusion of a specific class of
individuals with disabilities from a
program limited by Federal statute or
Executive order to a different class of
individuals with disabilities is not
prohibited by this part.

(d) The agency shall administer
programs and activities in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities.

§§1207.121-1207.129 [Reserved]

§1207.130 Employment.

No qualified individual with a
disability shall, on the basis of such
disability, be subject to discrimination
in employment under any program or
activity conducted by the agency. The
definitions, requirements, and
procedures of section 501 of the

Rehabilitation Act of 1973 (29 U.S.C.
791), as established by the Equal
Employment Opportunity Commission
in 29 CFR part 1614, shall apply to
employment in federally conducted
programs or activities.

§§1207.131-1207.139 [Reserved]

§1207.140 Program accessibility:
Discrimination prohibited.

Except as otherwise provided in
§1207.150, no qualified individual with
disabilities shall, because the agency’s
facilities are inaccessible to or unusable
by individuals with disabilities, be
denied the benefits of, be excluded from
participation in, or otherwise be
subjected to discrimination under any
program or activity conducted by the
agency.

§§1207.141-1207.149 [Reserved]

§1207.150 Program accessibility: Existing
facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with disabilities.
This paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities
accessible to and usable by individuals
with disabilities;

(2) In the case of historic preservation
programs, require the agency to take any
action that would result in a substantial
impairment of significant historic
features of an historic property; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in the
nature of a program or activity or in
undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the
proposed action would fundamentally
alter the program or activity or would
result in undue financial and
administrative burdens, the agency has
the burden of proving that compliance
with §1207.150(a) would result in such
alteration or burdens. The decision that
compliance would result in such
alteration or burdens must be made by
the agency head or his or her designee
after considering all agency resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that
individuals with disabilities receive the
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benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as
redesign of equipment, reassignment of
services to accessible buildings,
assignment of aides to beneficiaries,
home visits, delivery of services at
alternate accessible sites, alteration of
existing facilities and construction of
new facilities, use of accessible rolling
stock, or any other methods that result
in making its programs or activities
readily accessible to and usable by
individuals with disabilities. The
agency is not required to make
structural changes in existing facilities
where other methods are effective in
achieving compliance with this section.
The agency, in making alterations to
existing buildings, shall meet
accessibility requirements to the extent
compelled by the Architectural Barriers
Act of 1968, as amended (42 U.S.C.
4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the
requirements of this section, the agency
shall give priority to those methods that
offer programs and activities to qualified
individuals with disabilities in the most
integrated setting appropriate.

(2) Historic preservation programs. In
meeting the requirements of
§1207.150(a) in historic preservation
programs, the agency shall give priority
to methods that provide physical access
to individuals with disabilities. In cases
where a physical alteration to an
historic property is not required because
of §1207.150(a)(2) or (3), alternative
methods of achieving program
accessibility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot otherwise
be made accessible;

(ii) Assigning persons to guide
individuals with disabilities into or
through portions of historic properties
that cannot otherwise be made
accessible; or

(iii) Adopting other innovative
methods.

§1207.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or
altered so as to be readily accessible to
and usable by individuals with
disabilities. The definitions,
requirements, and standards of the
Architectural Barriers Act (42 U.S.C.
4151-4157), as established in 41 CFR

101-19.600 to 101-19.607, apply to
buildings covered by this section.

§§1207.152-1207.159 [Reserved]

§1207.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communication
with applicants, participants, personnel
of other Federal entities, and members
of the public.

(1) The agency shall furnish
appropriate auxiliary aids where
necessary to afford an individual with a
disability an equal opportunity to
participate in, and enjoy the benefits of,
a program or activity conducted by the
agency.

(i) In determining what type of
auxiliary aid is necessary, the agency
shall give primary consideration to the
requests of the individual with a
disability.

(ii) The agency need not provide
individually prescribed devices, readers
for personal use or study, or other
devices of a personal nature.

(2) Where the agency communicates
with parties by telephone,
telecommunication devices for deaf
persons or equally effective
telecommunication systems shall be
used to communicate with persons with
impaired hearing.

(b) The agency shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services,
activities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its
inaccessible facilities, directing users to
a location at which they can obtain
information about accessible facilities.
The international symbol for
accessibility shall be used at each
primary entrance of an accessible
facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a
fundamental alteration in the nature of
a program or activity or in undue
financial and administrative burdens. In
those circumstances where agency
personnel believe that the proposed
action would fundamentally alter the
program or activity or would result in
undue financial and administrative
burdens, the agency has the burden of
proving that compliance with
§1207.160 would result in such
alteration or burdens. The decision that
compliance would result in such
alteration or burdens must be made by
the agency head or his or her designee
after considering all agency resources
available for use in the funding and

operation of the conducted program or
activity and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
would result in such an alteration or
such burdens, the agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that, to the
maximum extent possible, individuals
with disabilities receive the benefits and
services of the program or activity.

§§1207.161-1207.169 [Reserved]

§1207.170 Compliance procedures.

(a) The agency shall process
complaints alleging violations of section
504 with respect to employment
according to the procedures established
by the Equal Employment Opportunity
Commission in 29 CFR part 1614
pursuant to section 501 of the
Rehabilitation Act of 1973 (29 U.S.C.
791).

(b) Allegations of discrimination in
the adjudication of a Board case.

(1) When a party to a case pending
before any of the Board’s judges believes
he or she has been subjected to
discrimination on the basis of disability
in the adjudication of the case, the party
may raise the allegation in a pleading
filed with the judge and served on all
other parties in accordance with 5 CFR
1201.26(b)(2).

(2) An allegation of discrimination in
the adjudication of a Board case must be
raised within 10 days of the alleged act
of discrimination or within 10 days
from the date the complainant should
reasonably have known of the alleged
discrimination. If the complainant does
not submit a complaint within that time
period, it will be dismissed as untimely
filed unless a good reason for the delay
is shown.

(3) The judge to whom the case is
assigned shall decide the merits of any
timely allegation that is raised at this
stage of adjudication, and shall make
findings and conclusions regarding the
allegation either in an interim order or
in the initial decision, recommended
decision, or recommendation. Any
request for reconsideration of the
administrative judge’s decision on the
disability discrimination claim must be
filed in accordance with the
requirements of 5 CFR 1201.114 and
1201.115.

(4) If the judge to whom the case was
assigned has issued the initial decision,
recommended decision, or
recommendation by the time the party
learns of the alleged discrimination, the
party may raise the allegation in a
petition for review, cross petition for
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review, or response to the petition or
cross petition.

(5) The Board shall decide the merits
of any timely allegation that is raised at
this stage of adjudication in a final
decision.

(c) All complaints of discrimination
on the basis of disability in programs
and activities conducted by the agency,
except for those described in paragraphs
(a) and (b) of this section, shall be filed
under the procedures described in this
paragraph.

(1) Who may file. Any person who
believes that he or she has been
subjected to discrimination prohibited
by this part, or authorized
representative of such person, may file
a complaint. Any person who believes
that any specific class of persons has
been subjected to discrimination
prohibited by this part and who is a
member of that class or the authorized
representative of a member of that class
may file a complaint. A charge on behalf
of a person or member of a class of
persons claiming to be aggrieved may be
made by any person, agency or
organization.

(2) Where and when to file.
Complaints shall be filed with the
Director, Office of Equal Employment
Opportunity (EEO Director), Merit
Systems Protection Board, 1615 M
Street, NW., Washington DC 20419, or e-
mailed to equalopportunity@mspb.gov,
within thirty-five (35) calendar days of
the alleged act of discrimination. A
complaint filed by personal delivery is
considered filed on the date it is
received by the EEO Director. The date
of filing by facsimile or e-mail is the
date the facsimile or e-mail is sent. The
date of filing by mail is determined by
the postmark date; if no legible
postmark date appears on the mailing,
the submission is presumed to have
been mailed five days (excluding days
on which the Board is closed for
business) before its receipt. The date of
filing by commercial overnight delivery
is the date the document was delivered
to the commercial overnight delivery
service. The agency shall extend the
time period for filing a complaint upon
a showing of good cause. For example,
the agency shall extend this time limit
if a complainant shows that he or she
was prevented by circumstances beyond
his or her control from submitting the
matter within the time limits.

(3) Acceptance of complaint. (i) The
agency shall accept a complete
complaint that is filed in accordance
with paragraph (c) of this section and
over which it has jurisdiction. The EEO
Director shall notify the complainant of
receipt and acceptance of the complaint.

(ii) If the EEO Director receives a
complaint that is not complete, he or
she shall notify the complainant that
additional information is needed. If the
complainant fails to complete the
complaint and return it to the EEO
Director within 15 days of his or her
receipt of the request for additional
information, the EEO Director shall
dismiss the complaint with prejudice
and shall so inform the complainant.

(4) Within 60 days of the receipt of a
complete complaint for which it has
jurisdiction, the EEO Director shall
notify the complainant of the results of
the investigation in an initial decision
containing—

(i) Findings of fact and conclusions of
law;

(ii) When applicable, a description of
a remedy for each violation found; and

(iii) A notice of the right to appeal.

(5) Any appeal of the EEO Director’s
initial decision must be filed with the
Chairman of the Board, Merit Systems
Protection Board, 1615 M Street, NW.,
Washington, DC 20419 by the
complainant within 35 days of the date
the EEO Director issues the decision
required by § 1207.170(c)(4). The agency
may extend this time for good cause
when a complainant shows that
circumstances beyond his or her control
prevented the filing of an appeal within
the prescribed time limit. An appeal
filed by personal delivery is considered
filed on the date it is received by the
Chairman. The date of filing by
facsimile is the date of the facsimile.
The date of filing by mail is determined
by the postmark date; if no legible
postmark date appears on the mailing,
the submission is presumed to have
been mailed five days (excluding days
on which the Board is closed for
business) before its receipt. The date of
filing by commercial overnight delivery
is the date the document was delivered
to the commercial overnight delivery
service. The appeal should be clearly
marked “Appeal of Section 504
Decision” and must contain specific
objections explaining why the person
believes the initial decision was
factually or legally wrong. A copy of the
initial decision being appealed should
be attached to the appeal letter.

(6) A timely appeal shall be decided
by the Chairman unless the Chairman
determines, in his or her discretion, that
the appeal raises policy issues and that
the nature of those policy issues
warrants a decision by the full Board.
The full Board shall then decide such
appeals.

(7) The Chairman shall notify the
complainant of the results of the appeal
within sixty (60) days of the receipt of
the request. If the Chairman determines

that he or she needs additional
information from the complainant, he or
she shall have sixty (60) days from the
date he or she receives the additional
information to make his or her
determination on the appeal.

(8) The time limit stated in paragraph
(c)(2) may be extended by the EEO
Director to a period of up to 180 days,
and may be extended further with the
permission of the Assistant Attorney
General. The time limit stated in
paragraph (c)(5) may be extended by the
Chairman to a period of up to 180 days,
and may be extended further with the
permission of the Assistant Attorney
General.

(9) The agency may delegate its
authority for conducting complaint
investigations to other Federal agencies,
except that the authority for making the
final determination may not be
delegated to another agency.

(d) The agency shall notify the
Architectural and Transportation
Barriers Compliance Board upon receipt
of any complaint alleging that a building
or facility that is subject to the
Architectural Barriers Act of 1968, as
amended (42 U.S.C. 4151-4157), is not
readily accessible to and usable by
individuals with disabilities.

(e) If the agency receives a complaint
over which it does not have jurisdiction,
it shall promptly notify the complainant
and shall make reasonable efforts to
refer the complaint to the appropriate
entity.

§§1207.171-1207.999 [Reserved]
Bentley M. Roberts, Jr.,
Clerk of the Board.

[FR Doc. 05-9209 Filed 5-6—05; 8:45 am|
BILLING CODE 7400-01-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 03—052-3]

Karnal Bunt; Compensation for
Custom Harvesters in Northern Texas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with changes, an interim rule that
amended the Karnal bunt regulations to
provide for the payment of
compensation to custom harvesters for
losses they incurred due to the
requirement that their equipment be
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cleaned and disinfected after four
counties in northern Texas were
declared regulated areas for Karnal bunt
during the 2000-2001 crop season. The
interim rule also amended the
regulations to provide for the payment
of compensation to owners or lessees of
other equipment that came into contact
with Karnal bunt-positive host crops in
those counties and was required to be
cleaned and disinfected during the
2000-2001 crop season. This final rule
amends the interim rule to indicate that
affected parties may apply for
compensation whenever disinfection
was required by an inspector and to
extend the deadline by which claims for
compensation must have been
submitted. The payment of
compensation is necessary to reduce the
economic burden imposed by the
regulations and to encourage the
participation of, and obtain cooperation
from, affected individuals in our efforts
to contain and reduce the presence of
Karnal bunt in the United States.

DATES: Effective Date: May 9, 2005.

FOR FURTHER INFORMATION CONTACT: Dr.
Matthew H. Royer, Senior Program
Advisor, Pest Detection and
Management Programs, PPQ, APHIS,
4700 River Road Unit 26, Riverdale, MD
20737-1234; (301) 734-3769.

SUPPLEMENTARY INFORMATION:
Background

Karnal bunt is a fungal disease of
wheat (Triticum aestivum), durum
wheat (Triticum durum), and triticale
(Triticum aestivum X Secale cereale), a
hybrid of wheat and rye. Karnal bunt is
caused by the smut fungus Tilletia
indica (Mitra) Mundkur and is spread
primarily through the movement of
infected seed. In the absence of
measures taken by the U.S. Department
of Agriculture (USDA) to prevent its
spread, the establishment of Karnal bunt
in the United States could have
significant consequences with regard to
the export of wheat to international
markets.

The regulations regarding Karnal bunt
are set forth in 7 CFR 301.89-1 through
301.89-16 (referred to below as the
regulations). Among other things, the
regulations define areas regulated for
Karnal bunt and restrict the movement
of certain regulated articles, including
wheat seed and grain, from the
regulated areas. The regulations have
also provided for the payment of
compensation for certain growers,
handlers, seed companies, owners of
grain storage facilities, flour millers, and
participants in the National Karnal Bunt
Survey who incurred losses and

expenses because of Karnal bunt during
certain years.

In an interim rule effective and
published in the Federal Register on
May 5, 2004 (69 FR 24909-24016,
Docket No. 03—052—1), we amended the
regulations in § 301.89-16 to provide for
the payment of compensation to custom
harvesters whose mechanized
harvesting equipment was used to
harvest Karnal bunt-positive host crops
in Archer, Baylor, Throckmorton, and
Young Counties, TX, during the 2000-
2001 crop season and was required to be
cleaned and disinfected prior to
movement from those counties. This
compensation was intended to
reimburse custom harvesters for the cost
of that cleaning and disinfection. The
interim rule also provided for the
payment of compensation equivalent to
the value of one contract that an eligible
custom harvester lost due to the
downtime necessitated by cleaning and
disinfection. If an eligible custom
harvester did not lose a contract due to
this downtime, the interim rule
provided compensation for the fixed
costs he or she incurred during the time
the machine was being cleaned and
disinfected. The interim rule also
provided for the payment of
compensation for the expenses
associated with the cleaning and
disinfection of other types of equipment
used in the four affected counties. The
specific amounts of compensation
provided were discussed in detail in the
interim rule.

In a subsequent technical amendment
effective and published in the Federal
Register on July 8, 2004 (69 FR 41181,
Docket No. 03—-052—2), we extended the
deadline for submitting claims for
compensation under the regulations
established by the interim rule from
September 2, 2004, to December 31,
2004.

Comments on the interim rule were
required to be received on or before July
6, 2004. We received 334 comments by
that date. They were from custom
harvesters, a representative of custom
harvesters, and a State plant protection
organization. We carefully considered
all the comments we received. They are
discussed below by topic.

Eligibility for Compensation

The interim rule provided for the
payment of compensation for costs
related to the cleaning and disinfection
of mechanized harvesting equipment
that had been used to harvest host crops
that had tested positive for Karnal bunt
and for costs related to the cleaning and
disinfection of other equipment that had
come into contact with host crops that
had tested positive for Karnal bunt.

Several commenters stated that all
mechanized harvesting equipment
leaving Archer, Baylor, Throckmorton,
and Young Counties during the 2000—
2001 crop season was required by
Animal and Plant Health Inspection
Service (APHIS) inspectors to be
cleaned and disinfected, regardless of
whether the host crops the mechanized
harvesting equipment had been used to
harvest had been tested and found to be
positive for Karnal bunt. The
commenters asked that we amend the
rule to provide for the payment of
compensation to custom harvesters
whose mechanized harvesting
equipment was used to harvest host
crops that had not been tested for Karnal
bunt but was nevertheless required by
an inspector to be cleaned and
disinfected prior to movement from the
regulated counties.

In an emergency situation, it is
important to act quickly to prevent the
spread of Karnal bunt. The inspectors
who required cleaning and disinfection
for mechanized harvesting equipment
that had been used to harvest crops that
had not been tested for Karnal bunt had
determined that the host crops were
infected according to the definition of
infestation (infected) in § 301.89-1 of
the regulations, which specifies that
crops may be considered infected if,
among other things, there exist
“circumstances that make it reasonable
to believe that Karnal bunt is present.”

As we discussed in the preamble of
the interim rule, any delays associated
with cleaning and disinfection cause
custom harvesters to incur losses. If
inspectors had halted the movement of
mechanized harvesting equipment from
the regulated counties pending the
receipt of Karnal bunt test results for the
host crops the mechanized harvesting
equipment was used to harvest, the
delays suffered by the custom harvesters
could have been longer, which could
have resulted in additional costs
associated with complying with the
regulations. By requiring that any
mechanized harvesting equipment used
to harvest host crops in the four
regulated counties be cleaned and
disinfected prior to moving from the
regulated area, even if the host crops
that the mechanized harvesting
equipment had been used to harvest had
not yet been tested, inspectors were
acting to minimize these costs.
However, some costs were still incurred
due to cleaning and disinfection, and it
was our intent to provide for the
payment of compensation to all custom
harvesters whose equipment was
required by an inspector to be cleaned
and disinfected prior to movement from
the regulated counties.
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Similar considerations apply to
owners or lessees of other equipment in
Archer, Baylor, Throckmorton, or Young
Counties during the 2000-2001 crop
season who were eligible for
compensation under the interim rule.
The owners or lessees of these pieces of
equipment had scheduled the
movement of the equipment from the
affected area prior to the designation of
these counties as regulated areas and
needed to move the equipment out of
the regulated areas to continue their
harvesting. Any delays associated with
testing the host crops with which this
other equipment came into contact for
Karnal bunt would have further
hampered the harvesting efforts for
which the other equipment needed to
move from the regulated counties.

However, the commenters are correct
that the compensation provisions
established by the interim rule
technically excluded from applying for
compensation those custom harvesters
whose equipment had been used to
harvest host crops that had not been
tested for Karnal bunt but was
nevertheless required by an inspector to
be cleaned and disinfected. The
compensation provisions also excluded
owners or lessees of other equipment
that came into contact with host crops
that had not been tested for Karnal bunt
but was nevertheless required by an
inspector to be cleaned and disinfected
from applying for compensation.
Therefore, in this final rule, we have
amended the phrases that begin each
subparagraph of the specific
compensation provisions established by
the interim rule in paragraph (d) of
§ 301.89-16 that describe who is eligible
to apply for compensation. As the
interim rule established it in the
paragraphs describing compensation
provided to custom harvesters, this
phrase read:

“Custom harvesters who harvested
host crops that tested positive for Karnal
bunt and that were grown in Archer,
Baylor, Throckmorton, or Young
Counties, TX, during the 2000-2001
crop season * * *”

We are amending it to read:

“Custom harvesters who harvested
host crops that an inspector determined
to be infected with Karnal bunt and that
were grown in Archer, Baylor,
Throckmorton, or Young Counties, TX,
during the 2000-2001 crop season
* % %

Similarly, the phrase that begins the
paragraph providing compensation to
owners or lessees of other equipment
read:

“Owners or lessees of equipment
other than mechanized harvesting
equipment and seed conditioning

equipment that came into contact with
host crops that tested positive for Karnal
bunt in Archer, Baylor, Throckmorton,
or Young Counties, TX, during the
2000—-2001 crop season * * *”

We are amending it to read:

“Owners or lessees of equipment
other than mechanized harvesting
equipment and seed conditioning
equipment that came into contact with
host crops that an inspector determined
to be infected with Karnal bunt in
Archer, Baylor, Throckmorton, or Young
Counties, TX, during the 2000-2001
crop season * * *”

In addition, the regulations
established by the interim rule
described the PPQ-540 certificate
issued according to § 301.89-6 to allow
the movement of equipment from a
regulated area as follows:

“* * * the PPQ-540 certificate issued
to allow the movement of mechanized
harvesting equipment from a regulated
area after it has been used to harvest
Karnal bunt-positive host crops and has
been subsequently cleaned and
disinfected.”

We are amending this description to
read as follows:

“x * * the PPQ-540 certificate issued
to allow the movement of mechanized
harvesting equipment from a regulated
area after it has been used to harvest
host crops that an inspector determined
to be infected with Karnal bunt and has
been subsequently cleaned and
disinfected.”

We have also changed other
references to ‘“Karnal bunt-positive host
crops” in these paragraphs to refer to
“Karnal bunt-infected host crops.” We
believe these amendments address the
commenters’ concerns.

Several commenters stated that
compensation should only be offered to
members of U.S. Custom Harvesters, an
industry trade group, to ensure that any
compensation paid under the provisions
established by the interim rule would be
paid to a verifiable U.S. custom
harvester.

We believe that any custom harvester
who was required to clean and disinfect
his or her mechanized harvesting
equipment prior to movement from the
four regulated counties in the 2000-
2001 crop season and who submits a
claim in accordance with the
requirements of the interim rule should
be eligible for compensation, regardless
of his or her membership status in an
industry trade group. We are making no
changes to the interim rule in response
to this comment.

Documentation of Claims

Several commenters stated that,
during the outbreak of Karnal bunt in

the four Texas counties, APHIS
inspectors told some harvesters who
had harvested wheat in the regulated
area but who had already moved their
equipment from the regulated area that
cleaning and disinfection of their
mechanized harvesting equipment was
necessary to prevent the spread of
Karnal bunt. According to these
commenters, the inspectors stated that a
verbal attestation of having cleaned and
disinfected their mechanized harvesting
equipment according to the
requirements of § 301.89-13(a) was
sufficient to allow further movement
and did not issue a PPQ-540 certificate
to allow the movement of the
mechanized harvesting equipment. The
commenters specifically cited one
custom harvester who had cleaned and
disinfected his equipment in another
county, and another who cleaned and
disinfected his equipment in another
State. Since the compensation
provisions established by the interim
rule required that the claimant present
a copy of the PPQ-540 certificate, these
harvesters would not be able to apply
for compensation. The commenters
suggested that claimants be allowed to
present a “Certificate of Claim in Good
Faith” in lieu of a PPQ-540 certificate.
Another commenter stated that it was
likely that some custom harvesters had
misplaced their PPQ-540 certificates in
the time since the 2000-2001 crop
season and asked that APHIS waive the
requirement for the PPQ-540 provided
that APHIS has a copy of the PPQ-540
issued to the affected custom harvester.
We are aware of claims that certain
custom harvesters cleaned and
disinfected their mechanized harvesting
equipment at the suggestion of APHIS
inspectors after they had moved their
mechanized harvesting equipment from
the regulated counties. However, a
relatively small number of custom
harvesters may have been affected by
this situation, and those custom
harvesters do not all have the same
evidence in support of their claims that
APHIS suggested that they clean and
disinfect their mechanized harvesting
equipment; therefore, we prefer to
evaluate claims for compensation
resulting from this situation on a case-
by-case basis rather than providing for
the payment of such compensation in
the regulations. We invite custom
harvesters who cleaned and disinfected
their equipment at the suggestion of an
APHIS inspector to contact the person
listed under FOR FURTHER INFORMATION
CONTACT or write to Plant Protection and
Quarantine, APHIS, USDA, 304 West
Main Street, Olney, TX 76374, in order
to present their evidence. We are
making no changes to the regulations
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established in the interim rule in
response to these comments.

In response to the second
commenter’s concern, if any custom
harvesters have misplaced their PPQ-
540 certificates, we will provide a copy
of their PPQ-540 certificate upon
request. Custom harvesters needing a
copy of the PPQ-540 certificate should
address their requests to Plant
Protection and Quarantine, APHIS,
USDA, 304 West Main Street, Olney, TX
76374.

Several commenters stated that almost
all contracts between growers and
custom harvesters are verbal contracts.
These commenters requested that we
accept a notarized statement asserting
that a custom harvester harvested wheat
in one of the four counties during the
2000-2001 crop season, along with the
name and address of the producer for
whom he or she harvested, in lieu of a
contract or other signed agreement for
harvesting.

We recognize that almost all contracts
between growers and custom harvesters
are verbal contracts. This is why the
interim rule provided that an affidavit
stating that the custom harvester entered
into an agreement to harvest in Archer,
Baylor, Throckmorton, or Young County
during the 2000-2001 crop season prior
to the designation of the relevant county
as a regulated area for Karnal bunt could
be submitted in lieu of a contract or
other signed agreement as proof that the
custom harvester harvested in the
regulated area. However, due to an
oversight, we did not provide that an
affidavit stating that the custom
harvester entered into an agreement to
harvest could be submitted in lieu of the
contract for harvesting in an area not
regulated for Karnal bunt that had been
lost due to cleaning and disinfecting
harvesting equipment and for which the
custom harvester wished to receive
compensation. This final rule corrects
this oversight. Just as the contract for
which the custom harvester will receive
compensation is required to have been
signed on a date prior to the designation
of the relevant county as a regulated
area for Karnal bunt, the affidavit will
be required to state that the custom
harvester entered into an agreement to
harvest on a date prior to the
designation of the relevant county as a
regulated area for Karnal bunt.

Relating to the submission of
affidavits, we are making one additional
change in this final rule. The regulations
established by the interim rule did not
specify who had to sign the affidavit to
attest that the custom harvester had
entered into an agreement to harvest. In
this final rule, we are amending the
regulations to specify in each case in

which an affidavit may be submitted
that the affidavit must be signed by the
customer of the custom harvester with
whom the custom harvester entered into
an agreement to harvest.

Other Compensation

Several commenters stated that the
compensation provided by the interim
rule does not cover the actual loss of
revenue or the devaluation of
equipment associated with cleaning and
disinfection after exposure to Karnal
bunt-infected crops. According to these
commenters, in some cases, custom
harvesters who harvested wheat that
tested positive for Karnal bunt have not
been able to trade or sell their
mechanized harvesting equipment due
to unwarranted fear of contamination.
The commenters stated that custom
harvesters in that situation should
receive compensation similar to that
received by grain handlers in Arizona
who handled Karnal bunt-positive host
crops after the 1996 outbreak of Karnal
bunt in that State; these commenters
stated that the grain handlers received
compensation for 3 years of lost revenue
and contracts.

It is USDA policy to pay
compensation only for documented
costs of complying with the regulations.
The interim rule provided
compensation for the cost of cleaning
and disinfection of mechanized
harvesting equipment and for either a
contract lost due to the downtime
associated with cleaning and
disinfection or for fixed costs incurred
during the downtime associated with
cleaning and disinfection. We
determined the amount of compensation
provided for these items based on data
provided by U.S. Custom Harvesters.

The grain handlers in Arizona were
compensated in accordance with
paragraph (b)(2) of § 301.89-14, which
provided for the payment of
compensation for loss in value of wheat.
The determination of how much value
the wheat had lost was based in part on
any contracts the grain handlers might
have signed; however, compensation for
the wheat did not exceed $2.50 per
bushel under any circumstances.
Contrary to the commenters’ assertion,
compensation was not provided to the
grain handlers for lost revenue or
contracts; contracts were used, when
available, to help determine the loss in
value of the affected wheat.

With regard to the concerns about
devaluation of equipment, it is APHIS’s
priority to ensure that the movement of
mechanized harvesting equipment from
a regulated area does not pose a risk of
spreading Karnal bunt into a
nonregulated area, and the cleaning and

disinfection process described in

§ 301.89-13 mitigates that risk. We do
not believe it is appropriate for APHIS
to provide compensation for a possible
loss of equipment value that is
undocumented and that, if it exists, is
due to reluctance on the part of private
buyers rather than to a demonstrable
risk that the equipment might spread
Karnal bunt. We are making no changes
to the interim rule in response to this
comment.

Compensation for Other Custom
Harvesters

Although they did not take issue with
any of the provisions of the interim rule,
several other commenters urged us to
expand its scope to provide
compensation to custom harvesters who
participated in the initial Karnal bunt
survey in Arizona in 1996. These
commenters pointed to the interim rule
as setting a precedent for providing
compensation to custom harvesters that
should be followed in the case of these
Arizona harvesters.

Many of these commenters cited
growers, handlers, seed companies, and
wheat straw producers as other entities
in the wheat marketing chain to whom
APHIS had provided compensation for
lost contract value. Some of these
commenters suggested that APHIS
should provide for the payment of
compensation to the custom harvesters
similar to that provided to seed
companies that lost revenue from wheat
seed they had obtained from a regulated
area because buyers would not accept
APHIS’s certification that the seed was
free of Karnal bunt.

One of these commenters stated that
custom harvesters who had participated
in the initial Karnal bunt survey had
suffered damage to their harvesting
equipment and lost existing contracts as
well as long-standing business
relationships over the 1996-1997, 1997—
1998, and 1998-1999 crop seasons.
After cleaning and disinfection
according to a protocol required by
APHIS, their equipment had suffered
damage that made it unusable. (This
cleaning and disinfection protocol for
mechanized harvesting equipment was
required administratively and was never
added to the regulations; different, and
potentially less damaging, cleaning and
disinfection protocols were added to the
regulations in a final rule published in
the Federal Register on October 4, 1996
[61 FR 52189-52213, Docket No. 96—
016—14].) The harvesters were not
compensated for this damage until after
the 1998-1999 crop season. In addition,
there were reports that growers would
not hire these custom harvesters
because they did not want equipment
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associated with the pre-harvest
sampling program to harvest in their
fields due to fears that the equipment
would spread Karnal bunt.

This commenter requested that APHIS
provide for the payment of
compensation for the revenue that
would have been realized from
contractual relationships that were lost
due to the growers’ reluctance to allow
these custom harvesters’ equipment to
harvest in their fields; the commenter
also suggested appropriate supporting
documentation for such claims. The
commenter suggested the example of
grain handlers in Arizona as a case
where income tax statements had been
used to provide proof of loss as a basis
for compensation.

With regard to the compensation paid
to other entities in the wheat production
and marketing chain, we would like to
clarify that, as described above, APHIS
has only paid compensation to those
entities for loss in value of wheat due
to the presence of Karnal bunt.
Compensation was not provided to any
of these entities, including grain
handlers, for lost revenue or contracts.
It is USDA policy not to provide
compensation for lost income, which is
what the commenters requested.

The commenters do not dispute that
the custom harvesters who participated
in the initial Karnal bunt survey were
compensated for the damage to their
equipment caused by cleaning and
disinfection. In addition, the custom
harvesters participating in this survey
were working under a contract with the
USDA to undertake the survey; they lost
no contracts due to the downtime
necessitated by cleaning and
disinfection when they moved between
fields. Therefore, we believe that we
have provided compensation to the
custom harvesters who participated in
the initial Karnal bunt survey that is
equivalent to the compensation
provided to the custom harvesters who
harvested in Archer, Baylor,
Throckmorton, and Young Counties and
were required to clean and disinfect
their equipment prior to movement from
a regulated area. We are making no
changes to the interim rule in response
to these comments.

Some commenters further requested
that compensation be paid to custom
harvesters in California and Arizona
who must clean their mechanized
harvesting equipment due to Karnal
bunt quarantines in those States.

The commenters did not specify
whether the custom harvesters to whom
they were referring were harvesting host
crops in previously regulated areas or in
previously nonregulated areas. With
regard to previously regulated areas, on

August 6, 2001, we published in the
Federal Register a final rule (66 FR
40839-40843, Docket No. 96—016—37)
that established the compensation levels
for the 1999-2000 crop season and
subsequent years and made several
other changes to the compensation
regulations. One of these changes was
that, after the 20002001 crop season,
compensation would no longer be made
available to persons growing or
handling host crops that were
knowingly planted in previously
regulated areas. This change applies to
custom harvesters as well as other
parties.

With regard to previously
nonregulated areas, we plan to initiate
rulemaking to amend the regulations to
extend the compensation provisions
established in the May 2004 interim rule
to custom harvesters who harvest host
crops that test positive for Karnal bunt
and owners or lessees of other
equipment that is exposed to host crops
that test positive for Karnal bunt in any
areas not previously regulated for
Karnal bunt. That proposed rule would
apply to the 2002—2003 through 2005-
2006 crop seasons.

Change of Deadline for Compensation
Claims

Claims for the compensation provided
by the interim rule were originally
required to be submitted by September
2, 2004. As noted previously, a
subsequent technical amendment
extended the deadline for submitting
claims for compensation to December
31, 2004. However, in the
Supplementary Information section of
the interim rule, we stated that if a
comment we received in response to the
interim rule caused us to change the
compensation provisions, we would
provide an additional 120-day period
after the effective date of the final rule
during which affected persons could
submit claims for compensation.
Therefore, in addition to the changes
discussed above, we are extending the
deadline for compensation claims in
this final rule from December 31, 2004,
to September 6, 2005.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule, with the changes discussed in this
document.

This action affirms the information
contained in the interim rule concerning
Executive Order 12866 and the
Regulatory Flexibility Act. The potential
increase in compensation under this
final rule is no more than $9,000, which
does not significantly change the
conclusions of the interim rule’s
executive order and regulatory

flexibility analyses. This action also
affirms the information contained in the
interim rule concerning Executive
Orders 12372 and 12988.

Further, this action has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

Effective Date

Pursuant to the administrative
procedure provisions in 5 U.S.C. 553,
we find good cause for making this rule
effective less than 30 days after
publication in the Federal Register. The
interim rule adopted as final by this rule
was effective on May 5, 2004. This rule
indicates that affected parties may apply
for compensation whenever disinfection
was required by an inspector and
extends the deadline by which claims
for compensation must be submitted to
September 6, 2005. Immediate action is
necessary to indicate that affected
parties may apply for compensation
whenever disinfection was required by
an inspector and to extend the deadline
by which claims for compensation must
be submitted in order to relieve the
economic burden placed on small
entities by the domestic quarantine
regulations for Karnal bunt. Therefore,
the Administrator of the Animal and
Plant Health Inspection Service has
determined that this rule should be
effective upon publication in the
Federal Register.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection and
recordkeeping requirements in the
interim rule have been approved by the
Office of Management and Budget
(OMB). The assigned OMB control
number is 0579-0248.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
the interim rule, please contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
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Reporting and recordkeeping
requirements, Transportation.

m Accordingly, the interim rule
amending 7 CFR part 301 that was
published at 69 FR 24909-24016 on May
5, 2004, is adopted as a final rule with
the following changes:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 GFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A—-293; sections 301.75—-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—224, 114 Stat. 400 (7 U.S.C. 1421
note).

m 2.In § 301.89-16, paragraph (d) is
amended as follows:

m a. In the introductory text of the
paragraph, by removing the date
“December 31, 2004 and adding the
date “September 6, 2005” in its place.

m b. In paragraph (d)(1)(i), in the first
sentence after the paragraph heading, by
removing the words “tested positive for”
and adding the words ““an inspector
determined to be infected with” in their
place; in the second sentence, by
removing the words “Karnal bunt-
positive” and adding the words ‘“Karnal
bunt-infected” in their place; and in the
last sentence, by adding the words “,
signed by the customer with whom the
custom harvester entered into the
agreement”’ before the words ““; a copy
of” and by removing the words ‘‘Karnal
bunt-positive host crops” and adding the
words “host crops that an inspector
determined to be infected with Karnal
bunt” in their place.

m c. By revising paragraph (d)(1)(ii) to
read as set forth below.

m d. In paragraph (d)(1)(iii), in the first
sentence after the paragraph heading, by
removing the words “tested positive for”
and adding the words ‘“‘an inspector
determined to be infected with” in their
place; and in the last sentence, by adding
the words “, signed by the customer with
whom the custom harvester entered into
the agreement” before the words “‘; and
a copy of” and by removing the words
““Karnal bunt-positive host crops” and
adding the words “‘host crops that an
inspector determined to be infected with
Karnal bunt” in their place.

m e. In paragraph (d)(2), in the first
sentence after the paragraph heading, by
removing the words “tested positive for”
and adding the words ‘“‘an inspector
determined to be infected with” in their
place; and in the last sentence, by
removing the words ‘“Karnal bunt-
positive host crops” and adding the

words “host crops that an inspector
determined to be infected with Karnal
bunt” in their place.

§301.89-16 Compensation for grain
storage facilities, flour millers, National
Survey participants, and certain custom
harvesters and equipment owners for the
1999-2000 and subsequent crop seasons.
* * * * *

* % %

@:

(ii) Contracts lost due to cleaning and
disinfection. Custom harvesters who
harvested host crops that an inspector
determined to be infected with Karnal
bunt and that were grown in Archer,
Baylor, Throckmorton, or Young
Counties, TX, during the 2000-2001
crop season are also eligible to be
compensated for the revenue lost if they
lost one contract due to downtime
necessitated by cleaning and
disinfection, if the contract to harvest
Karnal bunt-infected host crops in a
previously nonregulated area was
signed before the area was declared a
regulated area for Karnal bunt.
Compensation will only be provided for
one contract lost due to cleaning and
disinfection. Compensation for any
contract that was lost due to cleaning
and disinfection will be either the full
value of the contract or $23.48 for each
acre that was to have been harvested
under the contract, whichever is less. To
claim compensation, a custom harvester
must provide copies of a contract or
other signed agreement for harvesting in
Archer, Baylor, Throckmorton, or Young
County during the 2000-2001 crop
season, signed on a date prior to the
designation of the county as a regulated
area for Karnal bunt, or an affidavit
stating that the custom harvester entered
into an agreement to harvest in Archer,
Baylor, Throckmorton, or Young County
during the 2000-2001 crop season prior
to the designation of the county as a
regulated area for Karnal bunt, signed by
the customer with whom the custom
harvester entered into the agreement; a
copy of the PPQ-540 certificate issued
to allow the movement of mechanized
harvesting equipment from a regulated
area after it has been used to harvest
host crops that an inspector determined
to be infected with Karnal bunt and had
been subsequently cleaned and
disinfected; and the contract for
harvesting in an area not regulated for
Karnal bunt that had been lost due to
time lost to cleaning and disinfecting
harvesting equipment, signed on a date
prior to the designation of the relevant
county as a regulated area for Karnal
bunt, for which the custom harvester
will receive compensation, or an
affidavit stating that the custom

harvester entered into an agreement to
harvest in an area not regulated for
Karnal bunt prior to the designation of
the county as a regulated area for Karnal
bunt and stating the number of acres
that were to have been harvested and
the amount the custom harvester was to
have been paid under the agreement,
signed by the customer with whom the
custom harvester entered into the

agreement.
* * * * *

Done in Washington, DC, this 3rd day of
May 2005.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-9194 Filed 5-6—05; 8:45 am|
BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY

10 CFR Part 300
RIN 1901-AB11

Guidelines for Voluntary Greenhouse
Gas Reporting

AGENCY: Office of Policy and
International Affairs, U.S. Department of
Energy.

ACTION: Interim final rule and draft
technical guidelines; extension of
comment period.

SUMMARY: On March 24, 2005, the
Department of Energy published Interim
Final General Guidelines (70 FR 15169)
governing the Voluntary Reporting of
Greenhouse Gases Program established
by section 1605(b) of the Energy Policy
Act of 1992 and a notice of availability
and opportunity to comment on draft
technical guidelines (70 FR 15164)
referenced by the general guidelines.
These notices announced that the
closing date for receiving public
comments on both documents would be
May 23, 2005. Several organizations
requested that the comment period be
extended to allow additional time for
understanding and preparing written
comments on the Interim Final General
Guidelines and draft Technical
Guidelines. The Department has agreed
to extend the comment period to June
22, 2005.

DATES: Comments must be received on
or before June 22, 2005.

ADDRESSES: Please submit written
comments to:
1605bguidelines.comments@hq.doe.gov.
Alternatively, written comments may be
sent to: Mark Friedrichs, PI-40; Office of
Policy and International Affairs, U.S.
Department of Energy, 1000
Independence Ave., SW., Washington,
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DC 20585. You may review comments
received by DOE, the record of the
public workshop held on April 26 and
27, 2005, and other related material at
the following Web site: http://
www.pi.energy.gov/
enhancingGHGregistry. If you lack
access to the Internet, you may access
this Web site by visiting the DOE
Freedom of Information Reading Room,
1000 Independence Avenue, SW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mark Friedrichs, PI-40, Office of Policy
and International Affairs, U.S.
Department of Energy, 1000
Independence Ave., SW., Washington,
DC 20585, or e-mail:
1605bguidelines.comments@hgq.doe.gov.
(Please indicate if your e-mail is a
request for information, rather than a
public comment.)

Issued in Washington, DC, on May 3, 2005.
David W. Conover,

Principal Deputy Assistant Secretary, Policy
and International Affairs.

[FR Doc. 05-9192 Filed 5-6—05; 8:45 am|]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 201
[Regulation A]

Extensions of Credit by Federal
Reserve Banks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) has
adopted final amendments to its
Regulation A to reflect the Board’s
approval of an increase in the primary
credit rate at each Federal Reserve Bank.
The secondary credit rate at each
Reserve Bank automatically increased
by formula as a result of the Board’s
primary credit rate action.

DATES: The amendments to part 201
(Regulation A) are effective May 9, 2005.
The rate changes for primary and
secondary credit were effective on the
dates specified in 12 CFR 201.51, as
amended.

FOR FURTHER INFORMATION CONTACT:
Jennifer J. Johnson, Secretary of the
Board (202/452-3259); for users of
Telecommunication Devices for the Deaf
(TDD) only, contact 202/263-4869.

SUPPLEMENTARY INFORMATION: The
Federal Reserve Banks make primary
and secondary credit available to
depository institutions as a backup
source of funding on a short-term basis,
usually overnight. The primary and
secondary credit rates are the interest
rates that the twelve Federal Reserve
Banks charge for extensions of credit
under these programs. In accordance
with the Federal Reserve Act, the
primary and secondary credit rates are
established by the boards of directors of
the Federal Reserve Banks, subject to
the review and determination of the
Board.

The Board approved requests by the
Reserve Banks to increase by 25 basis
points the primary credit rate in effect
at each of the twelve Federal Reserve
Banks, thereby increasing from 3.75
percent to 4.00 percent the rate that
each Reserve Bank charges for
extensions of primary credit. As a result
of the Board’s action on the primary
credit rate, the rate that each Reserve
Bank charges for extensions of
secondary credit automatically
increased from 4.25 percent to 4.50
percent under the secondary credit rate
formula. The final amendments to
Regulation A reflect these rate changes.

The 25-basis-point increase in the
primary credit rate was associated with
a similar increase in the target for the
federal funds rate (from 2.75 percent to
3.00 percent) approved by the Federal
Open Market Committee (Committee)
and announced at the same time. A
press release announcing these actions
indicated that:

The Committee believes that, even after this
action, the stance of monetary policy remains
accommodative and, coupled with robust
underlying growth in productivity, is
providing ongoing support to economic
activity. Recent data suggest that the solid
pace of spending growth has slowed
somewhat, partly in response to the earlier
increases in energy prices. Labor market
conditions, however, apparently continue to
improve gradually. Pressures on inflation
have picked up in recent months and pricing
power is more evident. Longer-term inflation
expectations remain well contained.

The Committee perceives that, with
appropriate monetary policy action, the
upside and downside risks to the attainment
of both sustainable growth and price stability
should be kept roughly equal. With
underlying inflation expected to be
contained, the Committee believes that
policy accommodation can be removed at a
pace that is likely to be measured.
Nonetheless, the Committee will respond to
changes in economic prospects as needed to

fulfill its obligation to maintain price
stability.

Regulatory Flexibility Act Certification

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 605(b)), the Board certifies
that the new primary and secondary
credit rates will not have a significantly
adverse economic impact on a
substantial number of small entities
because the final rule does not impose
any additional requirements on entities
affected by the regulation.

Administrative Procedure Act

The Board did not follow the
provisions of 5 U.S.C. 553(b) relating to
notice and public participation in
connection with the adoption of these
amendments because the Board for good
cause determined that delaying
implementation of the new primary and
secondary credit rates in order to allow
notice and public comment would be
unnecessary and contrary to the public
interest in fostering price stability and
sustainable economic growth. For these
same reasons, the Board also has not
provided 30 days prior notice of the
effective date of the rule under section
553(d).

12 CFR Chapter II
List of Subjects in 12 CFR Part 201

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping.

Authority and Issuance

m For the reasons set forth in the
preamble, the Board is amending 12 CFR
Chapter II to read as follows:

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

m 1. The authority citation for part 201
continues to read as follows:

Authority: 12 U.S.C. 248(i)-(j), 343 et seq.,
347a, 347b, 347c, 348 et seq., 357, 374, 374a,
and 461.

m 2.In § 201.51, paragraphs (a) and (b)
are revised to read as follows:

§201.51 Interest rates applicable to credit
extended by a Federal Reserve Bank.!

(a) Primary credit. The interest rates
for primary credit provided to
depository institutions under § 201.4(a)
are:

1The primary, secondary, and seasonal credit
rates described in this section apply to both
advances and discounts made under the primary,
secondary, and seasonal credit programs,
respectively.
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New York ...... 4.00 | May 3, 2005.
Philadelphia .. 4.00 | May 3, 2005.
Cleveland ..... 4.00 | May 3, 2005.
{211 aTa g oo IR RRSSOPRUPRPPRRRRUPNY 4.00 | May 3, 2005.
(=g = LR TRRPOTRPTN 4.00 | May 3, 2005.
L 1= o T PPN 4.00 | May 3, 2005.
£ A o T 1 PSSR PR 4.00 | May 4, 2005.
IMINNEAPOIIS ...ttt ettt b e e e a e e bt e et e e bt e e ab e e s he e et e e eae e e bt e eae e e bt e s st e be e e bt e ehe e et e e s e e e b e e eareens 4.00 | May 3, 2005.
(NG LT T3 O PSPPSRI 4.00 | May 3, 2005.
[ - 1SS URUPSRPRINE 4.00 | May 3, 2005.
ST T I ol - U o1 =T oTo T PSPPSR 4.00 | May 3, 2005.
(b) Secondary credit. The interest depository institutions under 201.4(b)
rates for secondary credit provided to are:
Federal Reserve Bank Rate Effective

Boston ....... 4.50 | May 3, 2005.
New York ...... 4.50 | May 3, 2005.
Philadelphia .. 4.50 | May 3, 2005.
Cleveland ..... 4.50 | May 3, 2005.
LR T(ed 010 7] o o [T PPRPOPI 4.50 | May 3, 2005.
Y (=T 0] c- PP SOUPUPPPRRRRPURNY 4.50 | May 3, 2005.
Chicago ..... 4.50 | May 3, 2005.
St. Louis ....... 4.50 | May 4, 2005.
Minneapolis 4.50 | May 3, 2005.
[ LT LI O T PSSP PRSP PR UPTOUTTPPPTOPIN 4.50 | May 3, 2005.
[ == T OO PTSPP TP UPPRP PSRN 4.50 | May 3, 2005.
ST= LAl = L Lol Yol RSP RRRPOUPPPPR 4.50 | May 3, 2005.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, May 4, 2005.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 05-9231 Filed 5-6—05; 8:45 am|
BILLING CODE 6210-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20289; Directorate
Identifier 2003-SW-55—-AD; Amendment 39—
14073; AD 2005-09-05]

RIN 2120-AA64
Airworthiness Directives; Eurocopter
France Model EC120 Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
Eurocopter France (Eurocopter) Model
EC120 helicopters that requires
inspecting the tail rotor drive shaft
(drive shaft) damper half-clamps (half-
clamps) to determine if they are
centered on the friction ring, and if not
correctly positioned, centering the half-

clamps on the friction ring. This
amendment is prompted by the
discovery of half-clamps that were
incorrectly positioned. The actions
specified by this AD are intended to
detect incorrect positioning of the drive
shaft half-clamps, and to prevent
interference of the half-clamps with the
drive shaft, which could result in
scoring on the drive shaft, failure of the
drive shaft, and subsequent loss of
control of the helicopter.

DATES: Effective June 13, 2005.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 13,
2005.

ADDRESSES: You may get the service
information identified in this AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527.

Examining the Docket

You may examine the docket that
contains this AD, any comments, and
other information on the Internet at
http://dms.dot.gov, or at the Docket
Management System (DMS), U.S.
Department of Transportation, 400
Seventh Street SW., Room PL—-401, on
the plaza level of the Nassif Building,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Eric
Haight, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Regulations and
Policy Group, Fort Worth, Texas 76193—
0111, telephone (817) 222-5204, fax
(817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for the specified model
helicopters was published in the
Federal Register on February 10, 2005
(70 FR 7056). For helicopters with a
serial number of 1362 or below, that
action proposed to require, within 50
hours time-in-service (TIS) for
helicopters with 500 or more hours TIS;
or no later than 550 hours TIS for
helicopters with less than 500 hours
TIS, a one-time inspection of the drive
shaft half-clamps to determine if they
are centered on the friction ring, and if
they are not, centering the half-clamps
on the friction ring.

The Direction Generale De L’Aviation
Civile (DGAC), the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
Eurocopter Model EC120B helicopters.
The DGAC advises of the discovery of
a case of incorrect drive shaft damper
positioning, which led to interference of
the two half-clamps with the drive shaft
tube and caused a score on the drive
shaft.
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Eurocopter has issued Alert Telex No.
65A004 R1, dated January 27, 2004,
which specifies re-positioning of the
drive shaft damper, if necessary. The
DGAC classified this alert telex as
mandatory and issued AD No. UF—
2003-465, dated December 22, 2003,
and AD No. F-2003—-465(A), dated
January 21, 2004, to ensure the
continued airworthiness of these
helicopters in France.

This helicopter model is
manufactured in France and is type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, the DGAC has kept
the FAA informed of the situation
described above. The FAA has
examined the findings necessary for
products of this type design that are
certificated for operation in the United
States.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

We estimate that this AD will affect
78 helicopters of U.S. registry. The one-
time inspection will take approximately
2 work hours to accomplish, and the
modification will take 6 work hours, at
an average labor rate of $65 per work
hour. Required modification parts will
cost approximately $180 per helicopter.
Based on these figures, we estimate the
total cost impact of the proposed AD on
U.S. operators to be $14,700, assuming
8 helicopters need modification.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

W 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2005-09-05 Eurocopter France:
Amendment 39-14073. Docket No.
FAA—-2005-20289; Directorate Identifier
2003-SW-55—-AD.

Applicability: Model EC120B helicopters,
serial number 1362 and below, certificated in
any category.

Compliance: Required within 50 hours
time-in-service (TIS) for helicopters with 500
or more hours TIS; or no later than 550 hours
TIS for helicopters with less than 500 hours
TIS, unless accomplished previously.

To detect incorrect positioning of the tail
rotor drive shaft (drive shaft) damper half-
clamps (half-clamps), and to prevent
interference of the half-clamps with the drive
shaft, which could result in scoring on the

drive shaft, failure of the drive shaft, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Inspect the half-clamps, part number
C651A4103201 or C651A4103202, to
determine if they are centered on the friction
ring, using the Operational Procedure,
paragraph 2.B., of Eurocopter Alert Telex No.
65A004 R1, dated January 27, 2004 (Alert
Telex). If the half-clamps are not centered on
the friction ring, center the half-clamps on
the friction ring in accordance with the
Operational Procedure, paragraph 2.B, and
Rework Sheet No. EC 120-53-02—-04 in
Appendix 1 of the Alert Telex.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

(c) Special flight permits will not be
issued.

(d) The inspection and modification shall
be done in accordance with Eurocopter Alert
Telex No. 65A004 R1, dated January 27,
2004. The Director of the Federal Register
approved this incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas 75053—
4005, telephone (972) 641-3460, fax (972)
641-3527. Copies may be inspected at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

(e) This amendment becomes effective on
June 13, 2005.

Note: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD No. UF-2003-465, dated
December 22, 2003, and AD No. F-2003—465,
Revision A, dated January 21, 2004.

Issued in Fort Worth, Texas, on April 27,
2005.

Carl F. Mittag,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 05-8951 Filed 5-6—-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20292; Directorate
Identifier 2004-SW-26—-AD; Amendment 39—
14075; AD 2005-09-07]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Model A109E Helicopters

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
Agusta S.p.A. (Agusta) Model A109E
helicopters that requires visually
inspecting each main transmission
support fitting (fitting) attachment bolt
(bolt) for a fracture, a crack, or
looseness, and verifying the torque on
each fitting bolt. This amendment is
prompted by two incidents of fatigue
failure of the bolts that secure the
transmission rear support fittings to the
helicopter. The actions specified by this
AD are intended to detect a fracture, a
crack, or looseness of a fitting bolt, and
prevent fatigue failure of a fitting bolt
and subsequent loss of control of the
helicopter.

DATES: Effective June 13, 2005.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 13,
2005.

ADDRESSES: You may get the service
information identified in this AD from
Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605—-222595.

Examining the Docket

You may examine the docket that
contains this AD, any comments, and
other information on the Internet at
http://dms.dot.gov, or at the Docket
Management System (DMS), U.S.
Department of Transportation, 400
Seventh Street SW., Room PL—401, on
the plaza level of the Nassif Building,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0111, telephone (817) 222-5122,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for Agusta Model A109E
helicopters was published in the
Federal Register on February 10, 2005
(70 FR 7061). That action proposed to
require inspecting the fitting bolts, part
number (P/N) NAS625-14, for a
fracture, a crack, or looseness within 5
hours time-in-service (TIS), and then at
intervals not to exceed 10 hours TIS
until performing a torque inspection of
each fitting bolt. The torque inspection
would have to be accomplished before
further flight if looseness is found, or
within 25 hours TIS if looseness is not
found. If a fracture or a crack is found
on any bolt in any fitting, replacing all
4 of the bolts in a fitting with airworthy

fitting bolts would be required before
further flight. If any torque inspection
reveals that the torque of any bolt in a
fitting is not between 11.3—-15.8 Nm
(100-140 inch-pounds), all 4 of the bolts
in the fitting would have to be replaced
with airworthy fitting bolts before
further flight.

The Ente Nazionale per I’Aviazione
Civile (ENAC), the airworthiness
authority for Italy, notified the FAA that
an unsafe condition may exist on Agusta
Model A109E helicopters. ENAC
advises of the need to check the bolts
that secure the fittings to the structure
by following the manufacturer’s
Bollettino Tecnico No. 109EP—43, dated
March 25, 2004.

Agusta has issued Bollettino Tecnico
No. 109EP-43, dated March 25, 2004,
which specifies a periodic visual
inspection to verify the integrity of the
slippage marks, and successively
checking the torque of the bolts to
exclude the possible presence of
looseness and/or a fracture or a crack.
ENAC classified this bollettino tecnico
as mandatory and issued AD No. 2004—
099, dated March 29, 2004, to ensure the
continued airworthiness of these
helicopters in Italy.

This helicopter model is
manufactured in Italy and is type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, ENAGC has kept the
FAA informed of the situation described
above. The FAA has examined the
findings of ENAG, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed. However, we have
made a correction in the service
information date that was incorrectly
referenced in the preamble of the
proposal; the date was incorrectly listed
as March 3, 2004 but is correctly
referenced as March 25, 2004 in this
AD. We have determined that this
change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

We estimate that this AD will affect
58 helicopters of U.S. registry. Three
inspections (one initial, one repetitive,
and the torque inspection) will take
approximately 4 work hours to

accomplish at an average labor rate of
$65 per work hour. (The manufacturer
states that it shall recognize a warranty
credit of up to $200 per helicopter for
the labor). Required parts will cost
approximately $1,600 per helicopter
(8100 per fitting bolt for 16 fitting bolts).
Based on these figures, the total
estimated cost impact of the AD on U.S.
operators is $115,420, assuming that no
warranty credit is available and that all
affected fitting bolts are replaced.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2005-09-07 Agusta S.p.A.: Amendment 39—
14075. Docket No. FAA-2005-20292;
Directorate Identifier 2004—-SW-26—AD.

Applicability: Model A109E helicopters,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect a fracture, a crack, or looseness
of a main transmission support fitting
(fitting) attachment bolt (bolt), and prevent
fatigue failure of a fitting bolt and subsequent
loss of control of the helicopter, accomplish
the following:

(a) Within 5 hours time-in-service (TIS),
and then at intervals not to exceed 10 hours
TIS until a torque inspection of each fitting
bolt is accomplished in accordance with
paragraph (b) of this AD, inspect each fitting
bolt, part number NAS625-14, for a fracture,
a crack, or looseness using a light and a
mirror in accordance with Part I, steps 1.
through 4., of Agusta Bollettino Tecnico No.
109EP-43, dated March 25, 2004 (BT).

(1) On each of the 4 fittings, if a fracture
or a crack is found in any bolt, replace all
4 bolts in the fitting with airworthy fitting
bolts before further flight.

(2) If looseness is found in any bolt in any
fitting, inspect each of the 4 bolts on each of
the 4 fittings (16 bolts total) to determine if
the torque is between 11.3—15.8 Nm (100140
inch-pounds). If the indicated torque is not
within the acceptable range on any bolt in a
fitting, before further flight, remove all 4
bolts in the fitting and replace them with
airworthy fitting bolts in accordance with
Part II, steps 5.1 through 9. of the BT.

(b) Within 25 hours TIS, inspect each bolt
in each fitting to determine if the torque is
between 11.3—-15.8 Nm (100-140 inch-
pounds). If the indicated torque is not within
the acceptable range on any bolt, before
further flight, remove all 4 bolts in the fitting
and replace them with airworthy fitting bolts
in accordance with Part II, steps 5.1 through
9., of the BT.

(c) Accomplishing the inspections
specified in paragraphs (a) and (b) constitute
terminating actions for the requirements of
this AD.

(d) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information

about previously approved alternative
methods of compliance.

(e) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished, provided that no fracture or
crack or looseness was found during the
inspections required by this AD.

(f) The inspections and replacements shall
be done in accordance with Agusta Bollettino
Tecnico No. 109EP—43, dated March 25,
2004. The Director of the Federal Register
approved this incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Agusta,
21017 Cascina Costa di Samarate (VA) Italy,
Via Giovanni Agusta 520, telephone 39
(0331) 229111, fax 39 (0331) 229605—-222595.
Copies may be inspected at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

(g) This amendment becomes effective on
June 13, 2005.

Note: The subject of this AD is addressed
in Ente Nazionale per I’Aviazione Civile
(Italy) AD No. 2004—099, dated March 29,
2004.

Issued in Fort Worth, Texas, on April 27,
2005.
Carl F. Mittag,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 05-8952 Filed 5-6—-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20291; Directorate
Identifier 2004—-SW-25-AD; Amendment 39—
14074; AD 2005-09-06]

RIN 2120-AA64
Airworthiness Directives; Agusta
S.p.A. Model A119 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
Agusta S.p.A. (Agusta) Model A119
helicopters that requires visually
inspecting each main transmission
support fitting (fitting) attachment bolt
(bolt) for a fracture, a crack, or
looseness, and verifying the torque on
each fitting bolt. This amendment is
prompted by two incidents of fatigue
failure of the bolts that secure the
transmission rear support fittings to the
helicopter. The actions specified by this

AD are intended to detect a fracture, a
crack, or looseness of a fitting bolt, and
prevent fatigue failure of a fitting bolt
and subsequent loss of control of the
helicopter.

DATES: Effective June 13, 2005.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 13,
2005.

ADDRESSES: You may get the service
information identified in this AD from
Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605-222595.

Examining the Docket: You may
examine the docket that contains this
AD, any comments, and other
information on the Internet at http://
dms.dot.gov, or at the Docket
Management System (DMS), U.S.
Department of Transportation, 400
Seventh Street SW., Room PL—401, on
the plaza level of the Nassif Building,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0111, telephone (817) 222-5122,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for Agusta Model A119
helicopters was published in the
Federal Register on February 10, 2005
(70 FR 7057). That action proposed to
require inspecting each fitting bolt, part
number (P/N) NAS625-14 and P/N
NAS625-18, for a fracture, a crack, or
looseness, within 5 hours time-in-
service (TIS) and then at intervals not to
exceed 10 hours TIS until
accomplishing a torque inspection of
each fitting bolt. The torque inspection
would have to be accomplished before
further flight if looseness is found, or
within 25 hours TIS if looseness is not
found. If a fracture or a crack is found
on any bolt in a fitting, replacing all 4
of the bolts in the fitting would be
required. If looseness is detected on any
fitting bolt, a torque inspection would
be required. If any torque inspection
reveals that the torque of any bolt in a
fitting is not between 11.3—15.8 Nm
(100-140 inch-pounds), all 4 of the bolts
in the fitting would have to be replaced
with airworthy fitting bolts before
further flight.

The Ente Nazionale per I’Aviazione
Civile (ENAC), the airworthiness
authority for Italy, notified the FAA that
an unsafe condition may exist on Agusta
Model A119 helicopters. ENAC advises
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of the need to check the bolts that
secure the transmission support fittings
to the structure by following the
manufacturer’s Bollettino Tecnico 119—
8, dated April 7, 2004.

Agusta has issued Bollettino Tecnico
No. 119-8, dated April 7, 2004, which
specifies a periodic visual inspection to
verify the condition (visible damage) of
the airframe mounted main
transmission fittings attaching
hardware, and successively checking
the torque of the bolts to exclude the
possible presence of looseness and/or a
fracture or a crack. ENAC classified this
bollettino tecnico as mandatory and
issued AD No. 2004—108, dated April 8,
2004, to ensure the continued
airworthiness of these helicopters in
Ttaly.

This helicopter model is
manufactured in Italy and is type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, ENAC has kept the
FAA informed of the situation described
above. The FAA has examined the
findings of ENAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

We estimate that this AD will affect
21 helicopters of U.S. registry. The three
inspections (one initial, one repetitive,
and the torque inspection) will take
approximately 4 work hours to
accomplish at an average labor rate of
$65 per work hour. (The manufacturer
states that it shall recognize a
reimbursement of $120 per helicopter
for the labor.) Required parts will cost
approximately $1,600 per helicopter
(8100 per fitting bolt for 16 fitting bolts).
Based on these figures, we estimate the
total cost impact of the AD on U.S.
operators to be $39,060, assuming that
no warranty credit is available and that
all affected fitting bolts are replaced.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2005-09-06 Agusta S.p.A.: Amendment 39—

14074. Docket No. FAA-2005-20291;
Directorate Identifier 2004—SW-25—AD.

Applicability: Model A119 helicopters,
serial numbers 14001 through 14037, except
serial number 14036, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously. To detect a
fracture, a crack, or looseness of a main
transmission support fitting (fitting)
attachment bolt (bolt) and prevent fatigue
failure of a fitting bolt and subsequent loss
of control of the helicopter, accomplish the
following:

(a) Within 5 hours time-in-service (TIS),
and then at intervals not to exceed 10 hours
TIS until a torque inspection of each fitting
bolt is accomplished in accordance with
paragraph (b) of this AD, inspect each fitting
bolt, part number NAS625-14 and NAS625—
18, for a fracture, a crack, or looseness, using
a light and a mirror.

(1) On each of the 4 fittings, if a fracture
or a crack is found in any bolt, replace all
4 bolts in the fitting with airworthy fitting
bolts before further flight.

(2) If looseness is found in any bolt in any
fitting, inspect each of the 4 bolts on each of
the 4 fittings (16 bolts total) to determine if
the torque is between 11.3—15.8 Nm (100-140
inch-pounds). If the indicated torque is not
within the acceptable range on any bolt in a
fitting, before further flight, remove all 4
bolts in the fitting and replace them with
airworthy fitting bolts in accordance with
Part II, steps 4.1 through 5., of Agusta
Bollettino Tecnico No. 119-8, dated April 7,
2004 (BT).

(b) Within 25 hours TIS, inspect each bolt
in each fitting to determine if the torque is
between 11.3—-15.8 Nm (100-140 inch-
pounds). If the indicated torque is not within
the acceptable range on any bolt, before
further flight, remove all 4 bolts in the fitting
and replace them with airworthy fitting bolts
in accordance with Part II, steps 4.1 through
5., of the BT.

(c) Accomplishing the inspections
specified in paragraphs (a) and (b) constitute
terminating actions for the requirements of
this AD.

(d) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

(e) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished, provided that no fracture,
crack, or looseness was found during the
inspections required by this AD.

() The inspections and replacements shall
be done in accordance with Agusta Bollettino
Tecnico No. 119-8, dated April 7, 2004. The
Director of the Federal Register approved this
incorporation by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from Agusta, 21017
Cascina Costa di Samarate (VA) Italy, Via
Giovanni Agusta 520, telephone 39 (0331)
229111, fax 39 (0331) 229605-222595. Copies
may be inspected at the National Archives
and Records Administration (NARA). For
information on the availability of this
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material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

(g) This amendment becomes effective on
June 13, 2005.

Note: The subject of this AD is addressed
in Ente Nazionale per I’Aviazione Civile
(Italy) AD No. 2004108, dated April 8, 2004.

Issued in Fort Worth, Texas, on April 27,
2005.

Carl Mittag,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 05-8953 Filed 5—6—05; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD13-05-013]

RIN 1625-AA87

Security Zone; Protection of Military

Cargo, Captain of the Port Zone Puget
Sound, WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement.

SUMMARY: The Captain of the Port Puget
Sound will begin enforcing the Budd
Inlet security zone in West Bay,
Olympia, WA on Monday, May 9, 2005,
at 8 a.m. Pacific daylight time. The
security zone provides for the security
of Department of Defense assets and
military cargo in the navigable waters of
Puget Sound and adjacent waters. The
security zone will be enforced until
Friday, May 13, 2005, at 11:59 p.m.
Pacific daylight time.

DATES: The Budd Inlet security zone set
forth in 33 CFR 165.1321 will be
enforced from Monday, May 9, 2005, at
8 a.m. to Friday, May 13, 2005, at 11:59
p-m. Pacific daylight time, at which
time enforcement will be suspended.
FOR FURTHER INFORMATION CONTACT:
Captain of the Port Puget Sound, 1519
Alaskan Way South, Seattle, WA 98134
at (206) 217-6200 or (800) 688—6664 to
obtain information concerning
enforcement of 33 CFR 165.1321.
SUPPLEMENTARY INFORMATION: On August
27, 2004, the Coast Guard published a
final rule (69 FR 52603) establishing
regulations, in 33 CFR 165.1321, for the
security of Department of Defense assets
and military cargo in the navigable
waters of Puget Sound and adjacent
waters. On December 10, 2004, the
Coast Guard published a final rule (69
FR 71709), which amended 33 CFR

165.1321 by adding Budd Inlet,
Olympia, WA as a permanent security
zone. These security zones provide for
the regulation of vessel traffic in the
vicinity of military cargo loading
facilities in the navigable waters of the
United States. These security zones also
exclude persons and vessels from the
immediate vicinity of these facilities
during military cargo loading and
unloading operations. In addition, the
regulation establishes requirements for
all vessels to obtain permission of the
COTP or the COTP’s designated
representative, including the Vessel
Traffic Service Puget Sound (VTS) to
enter, move within, or exit these
security zones when they are enforced.
Entry into these zones is prohibited
unless otherwise exempted or excluded
under 33 CFR 165.1321 or unless
authorized by the Captain of the Port or
his designee.

The Captain of the Port Puget Sound
will begin enforcing the Budd Inlet
security zone established by 33 CFR
165.1321 on Monday, May 9, 2005, at 8
a.m. Pacific daylight time. The security
zone will be enforced until Friday, May
13, 2005, at 11:59 p.m. Pacific daylight
time. All persons and vessels are
authorized to enter, move within, and
exit the security zone on or after Friday,
May 13, 2005, at 11:59 p.m. Pacific
daylight time unless a new notice of
enforcement is issued before then.

Dated: May 3, 2005.

Danny Ellis,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 05-9208 Filed 5-6—-05; 8:45 am]
BILLING CODE 4910-15-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 270
[Docket No. RM 2005-2A]

Reports of Use of Sound Recordings
Under Statutory License

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final rule.

SUMMARY: The Copyright Office of the
Library of Congress is adopting
amendments to the rules governing
reports of use of sound recordings under
the statutory license for preexisting
subscription services.

DATES: June 8, 2005.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or

William J. Roberts, Jr. Telephone: (202)
707—-8380. Telefax: (202) 252-3423.

SUPPLEMENTARY INFORMATION: Digital
audio services provide copyrighted
sound recordings of music for the
listening enjoyment of the users of those
services. In order to provide these sound
recordings, however, a digital audio
service must license the copyrights to
each musical work, as well as the sound
recording of the musical work. There are
two statutory licenses in the Copyright
Act that enable a digital audio service to
transmit performances of copyrighted
sound recordings: section 112 and
section 114. 17 U.S.C. 112 & 114.
Congress initially established these
licenses in the Digital Performance
Right in Sound Recordings Act of 1995,
Pub. L. No. 104-39, for subscription
digital audio services then in existence,
and later amended sections 112 and 114
in the Digital Millennium Copyright Act
of 1998, Pub. L. No. 105-304, to include
other types of digital audio services. It
is the former category of services
(hereinafter referred to as “preexisting
subscription services”) to which this
final rule applies.

On June 24, 1998, the Copyright
Office published interim regulations
establishing the requirements by which
copyright owners receive reasonable
notice of the use of their works from
preexisting subscription services, and
how reports of use shall be kept and
made available to copyright owners.
Originally codified at § § 201.35 through
201.37 of title 37 of the Code of Federal
Regulations, these regulations have
recently been moved to part 270 of the
CFR, but have remained unchanged. On
March 18, 2003, the preexisting
subscription services—Music Choice,
DMZX Music Inc., and Muzak LLC—and
representative organizations of
copyright owners of sound recordings—
SoundExchange, Inc., the American
Federation of Television and Radio
Artists, and the American Federation of
Musicians—filed a petition with the
Copyright Office seeking to amend the
regulations regarding reports of use
(formerly § 201.36, now § 270.2) for
preexisting subscription services. At
that time, the Office was conducting a
rulemaking proceeding to establish
notice and recordkeeping requirements
for digital audio services other than
preexisting subscription services and
declined to include the petition in that
proceeding. See 69 FR 11515, 11517 n.9
(March 11, 2004). Instead, the Office
determined to address the petition ““in
a separate Federal Register document.”
Id. A Notice of Proposed Rulemaking
(“NPRM”) was published on March 15,
2005. 70 FR 12631 (March 15, 2005).
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The Office did not receive any public
comments and, consequently, is
adopting the rule changes as proposed
in the NPRM.

List of Subjects in Part 270
Copyright, Sound Recordings.
Final Regulations

m In consideration of the foregoing, the
Copyright Office is amending part 270 of
37 CFR to read as follows:

PART 270—NOTICE AND
RECORDKEEPING REQUIREMENTS
FOR STATUTORY LICENSES

m 1. The authority citation for part 270
continues to read as follows:

Authority: 17 U.S.C. 702
m 2. Section 270.2 is amended as follows:

a. By revising paragraph (b)(2);

b. By revising paragraph (b)(3);

c. In paragraph (c), by adding “or
pursuant to a settlement agreement
reached or statutory license adopted
pursuant to section 112(e)” after “17
U.S.C. 802(f)” and by removing
“twentieth” and adding ‘““forty—fifth” in
its place;

d. In paragraph (d) introductory text,
by removing “20th” and adding ‘““forty—
fifth” in its place; and

e. By revising paragraph (e).

The additions and revisions to § 270.2
read as follows:

§270.2 Reports of use of sound
recordings under statutory license for
preexisting subscription services.

* *x % k% %

(b) * * *

(2) A Report of Use of Sound
Recordings Under Statutory License is
the report of use required under this
section to be provided by a Service
transmitting sound recordings and
making ephemeral phonorecords
therewith under statutory licenses.

(3) A Service is a preexisting
subscription service, as defined in 17
U.S.C. 114()(11).

(e) Content. A “Report of Use of
Sound Recordings under Statutory
License” shall be identified as such by
prominent caption or heading, and shall
include a preexisting subscription
service’s “Intended Playlists” for each
channel and each day of the reported
month. The “Intended Playlists” shall
include a consecutive listing of every
recording scheduled to be transmitted,
and shall contain the following
information in the following order:

(1) The name of the preexisting
subscription service or entity;

(2) The channel;

(3) The sound recording title;

(4) The featured recording artist,
group, or orchestra;

(5) The retail album title (or, in the
case of compilation albums created for
commercial purposes, the name of the
retail album identified by the
preexisting subscription service for
purchase of the sound recording);

(6) The marketing label of the
commercially available album or other
product on which the sound recording
is found;

(7) The catalog number;

(8) The International Standard
Recording Code (ISRC) embedded in the
sound recording, where available and
feasible;

(9) Where available, the copyright
owner information provided in the
copyright notice on the retail album or
other product (e.g., following the
symbol (P), that is the letter P in a circle)
or, in the case of compilation albums
created for commercial purposes, in the
copyright notice for the individual
sound recording;

(10) The date of transmission; and

(11) The time of transmission.

* * * X% %

Dated: April 20, 2005.

Marybeth Peters,
Register of Copyrights.
Approved by:
James H. Billington,
The Librarian of Congress.
[FR Doc. 05-9221 Filed 5-6-05; 8:45 am]
BILLING CODE 1410-33-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R04-OAR-2005-GA-0004-200504(a); FRL-
7909-3]

Approval and Promulgation of
Implementation Plans Georgia:
Approval of Revisions to the Georgia
State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
revisions submitted by the State of
Georgia, through the Georgia
Environmental Protection Division
(GAEPD), on March 15, 2005. These
revisions pertain to Georgia’s rules for
Air Quality Control. These revisions
were the subject of a public hearing held
on March 18, 2004, adopted by the
Board of Natural Resources on April 28,
2004, and became effective on July 8,
2004. On September 26, 2003, EPA

published a final rule in the Federal
Register (see 68 FR 55469) reclassifying
the Atlanta 1-hour ozone nonattainment
area from serious to severe. These
revisions satisfy the additional
requirements for severe 1-hour ozone
nonattainment areas.

DATES: This direct final rule is effective
July 8, 2005 without further notice,
unless EPA receives adverse comment
by June 8, 2005. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R04-OAR-2005—
GA-0004, by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ RME, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: martin.scott@epa.gov.

4. Fax: (404) 562—-9019.

5. Mail: “R04—-OAR-2005-GA—0004",
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

6. Hand Delivery or Courier. Deliver
your comments to: Scott M. Martin,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division 12th floor,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
RME ID No. R04-OAR-2005-GA-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information



Federal Register/Vol. 70, No. 88/Monday, May 9, 2005/Rules and Regulations

24311

whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9036.
Mr. Martin can also be reached via
electronic mail at martin.scott@epa.gov.

SUPPLEMENTARY INFORMATION: The use of
“we,” “us,” or “our” in this document
refers to EPA.

Table of Contents
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IV. Final Action

V. Statutory and Executive Order Reviews

I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

In addition to the publicly available
docket materials available for inspection
electronically in Regional Material in
EDocket, and the hard copy available at
the Regional Office, which are identified
in the ADDRESSES section above, copies
of the State submittal and EPA’s
technical support document are also
available for public inspection during
normal business hours, by appointment
at the State Air Agency. Air Protection
Branch, Georgia Environmental
Protection Division, Georgia Department
of Natural Resources, 4244 International
Parkway, Suite 120, Atlanta, Georgia
30354. Telephone (404) 363—-7000.

II. Background

The EPA is approving the SIP
revisions submitted by the State of
Georgia, through the GAEPD, on March
15, 2005. These revisions pertain to
Georgia’s rules for Air Quality Control.
These revisions were the subject of a
public hearing held on March 18, 2004,
adopted by the Board of Natural
Resources on April 28, 2004, and
became State effective on July 8, 2004.
These revisions satisfy the additional
requirements for severe 1-hour ozone
nonattainment areas required as a result
of the final rule published by EPA on
September 26, 2003, in the Federal
Register (see 68 FR 55469) reclassifying
the Atlanta 1-hour ozone nonattainment
area from serious to severe.

As aresult of the Atlanta 1-hour
ozone nonattainment area being
reclassified to severe, GAEPD was
required to submit a SIP revision
addressing the additional requirements
for severe areas pursuant to section
182(d) of the CAA. Those requirements
are addressed below. The Atlanta 1-hour
severe ozone nonattainment area
(Atlanta area) includes the following
counties: Cherokee, Clayton, Cobb,
Coweta, DeKalb, Douglas, Fayette,
Forsyth, Fulton, Gwinnett, Henry,
Paulding and Rockdale.

III. Analysis of State’s Submittal

Under section 182(d) of the CAA,
states with severe ozone nonattainment

areas are required to revise their rules to
include (1) a reduction in the major
stationary source threshold for volatile
organic compounds (VOC) and nitrogen
oxides (NOx) to 25 tons per year from
50 tons per year; (2) additional
reasonably available control technology
(RACT) rules for sources subject to the
new lower major source applicability
threshold; and (3) an increase in the
New Source Review (NSR) offset
requirement to at least 1.3 to 1 from the
serious area requirement of 1.2 to 1.
EPA has reviewed the State’s revised
rules and have found them to be
consistent with the requirements of
CAA section 182(d), thus the Agency is
approving these revised rules into the
Georgia SIP. A summary of the revised
rules follows:

Rule 391-3-1-.02, subparagraph
(2)(yy): “Emissions of Nitrogen Oxides
from Major Sources,” is being amended
to lower the applicability threshold
from 50 to 25 tons per year for sources
located in the Atlanta area. Existing
sources with NOx emissions between 25
and 50 tons per year must adopt RACT
to reduce those emissions over 25 tons
per year according to a schedule set
forth in the amended rule.

Rule 391-3-1-.03, subparagraph
(6)(g): “Permit Exemptions—Pollution
Control Facilities—Municipal Solid
Waste Landfills,” is being amended to
reduce the permit exemption threshold
for municipal solid waste landfills from
50 to 25 tons of NOx per year.

Rule 391-3-1-.03, subparagraph
(8)(c)13: “Permit Requirements—
Additional Provisions for Ozone
Nonattainment Areas,” is being
amended to require newly constructed
major sources, as well as modifications
to existing major sources that result in
emissions increases of VOC or NOx
exceeding 25 tons per year, to offset
those new emissions by obtaining
enforceable emission reductions from
other sources located within the
nonattainment area at a ratio of 1.3 to
1 consistent with the NSR requirements
for severe ozone nonattainment areas.

Rule 391-3-1-.03, subparagraph
(11)(b)1: “Permit by Rule Standards—
Fuel-Burning Equipment Burning
Natural Gas/LPG and/or Distillate Oil,”
is being amended. This rule currently
allows certain fuel-burning facilities to
avoid Title V permitting requirements
provided they meet annual fuel usage
limits and maintain records as specified
in the rule. As a result of the Atlanta 1-
hour ozone nonattainment area’s
reclassification, the proposed annual
fuel usage limits are being lowered to
allow fuel-burning equipment to utilize
a mixture of distillate fuel oil and
natural gas or Liquid Petroleum Gas
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(LPG) while keeping NOx emissions at
approximately 80% of the new major
source threshold. The amended rule
limits those affected sources located in
the Atlanta area to usage of 300 (from
450) million cubic feet of natural gas or
1.5 (from 3.5) million gallons of LPG
and 500,000 (from 800,000) gallons of
distillate oil during any twelve
consecutive months. The revised rule
also requires affected sources in those
counties to submit a new written
certification of compliance with the
revised rule by no later than October 31,
2004.

Rule 391-3-1-.03, subparagraph
(11)(b)2: “Permit by Rule Standards—
Fuel-Burning Equipment Burning
Natural Gas/LPG and/or Residual Oil,”
is being amended to reduce the annual
fuel usage limits to correspond to the
reduction in major source threshold
from 50 to 25 tons per year. The
proposed annual fuel usage limits are
designed to allow fuel-burning
equipment to utilize a mixture of
residual fuel oil and natural gas or LPG
while keeping NOx emissions at
approximately 80% of the new major
source threshold. The amended rule
limits those affected sources located in
the Atlanta area to usage of 300 (from
400) million cubic feet of natural gas or
1.5 (from 3.2) million gallons of LPG)
and 200,000 (from 400,000) gallons of
residual oil during any twelve
consecutive months, and requires
affected sources in those counties to
submit a new written certification of
compliance with the revised rule by no
later than October 31, 2004.

Rule 391-3-1-.03, subparagraph
(11)(b)3: “Permit by Rule Standards—
On-Site Power Generation,” is being
amended to reduce annual fuel usage
limits to correspond to the reduction in
major source threshold from 50 to 25
tons per year. The amended rule limits
those affected sources located in the
Atlanta area to production of 1.675
(from 3.35) million horsepower-hours
during any twelve consecutive months,
and requires affected sources in those
counties to submit a new written
certification of compliance with the
revised rule by no later than October 31,
2004.

Rule 391-3-1-.03, subparagraph
(11)(b)5: “Permit by Rule Standards—
Hot Mix Asphalt Plants,” is being
amended to reduce the annual fuel
usage limits to correspond to the
reduction in major source threshold
from 50 to 25 tons per year. The current
statewide Permit by Rule limits are
intended to keep SO2 emissions below
the 100 ton per year major source
threshold. This rule amendment adds
new provisions for asphalt plants

located within the 13-county Atlanta 1-
hour Ozone Nonattainment Area so that
their NOx emissions will not exceed
80% of the new major source threshold.
The amended rule limits those affected
sources located in the Atlanta area to
production of 300,000 (from 400,000)
tons of asphalt per 12 consecutive
months at “new” (i.e., constructed or
modified after June 11, 1973) plants that
are permitted to burn natural gas/LPG
and/or distillate oil only. The amended
rule limits new and existing asphalt
plants in the 13-county Atlanta 1-hour
ozone nonattainment area that are
permitted to burn natural gas/LPG,
distillate oil, and residual oil in any
combination, to production of 125,000
(from 200,000) tons of asphalt per 12
consecutive months. Those facilities
permitted to burn oil in any
combination will be limited to usage of
250,000 (from 678,000) gallons of oil per
12 consecutive months. The current
limit on fuel oil sulfur content of 1.5
percent remains unchanged. Affected
sources in the 13-county Atlanta 1-hour
ozone nonattainment area will be
required to submit a new written
certification of compliance with the
revised rule by no later than October 31,
2004.

Rule 391-3-1-.03, subparagraph
(13)(d)1: “Emission Reduction Credits—
Discounting and Revocation of Emission
Reduction Credits,” is being amended.
Under the previous rule, sources subject
to this rule were allowed to bank
emission credits that had been created
by actual, enforceable reductions in
emissions at a facility. Subparagraph
(d)(1)(1)(I1) of the previous rule provided
for discounting (by 20%) emission
reduction credits created at facilities
located in the Atlanta area that have
potential emissions of VOC and/or NOx
that are above the rule applicability
threshold of 25 tons per year, but less
than the serious area major source
threshold of 50 tons per year. As a result
of the Atlanta 1-hour ozone
nonattainment area’s reclassification
from serious to severe, all sources in the
area of VOC and NOx that emit at least
25 tons per year will no longer be able
to bank credits for any emissions of
VOC and/or NOx exceeding the severe
area threshold.

IV. Final Action

EPA is approving the aforementioned
changes to the Georgia SIP because they
are consistent with the Clean Air Act
and Agency requirements. The EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section

of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This rule will be
effective July 8, 2005 without further
notice unless the Agency receives
adverse comments by June 8, 2005.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on July 8, 2005
and no further action will be taken on
the proposed rule. Please note that if we
receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
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Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the

requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 8, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and

shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: April 29, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
m Part 52 of chapter L, title 40, Code of

Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.570(c), is amended by
revising entries for: ““391-3—-1-.02(2)(yy)
Emissions of Nitrogen Oxides from
Major Sources” and ““391-3-1-.03
Permits” to read as follows:

§52.570 Identification of plan.
* * * * *
(c) * % %

EPA-APPROVED GEORGIA REGULATIONS

State effective

State citation Title/subject date EPA approval date Explanation
391-3-1-.02(2)(yy) ... Emissions of Nitrogen Oxides from Major 7/8/2004 5/9/2005 [Insert first
Sources. page number of publi-
cation].
391-3-1-.03 ............ Permits ....ooveeeee e 7/8/2004 5/9/2005 [Insert first

page number of publi-
cation].
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[FR Doc. 05-9215 Filed 5-6—-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7908-5]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Final Notice of Partial Deletion
at the Peterson/Puritan, Inc. Site from
the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 1 announces the
partial deletion of a portion of the
Peterson/Puritan, Inc. Superfund Site
(the Site), owned by Macklands Realty,
Inc. and Berkeley Realty, Co. (herein
Macklands and Berkeley properties),
from the National Priorities List (NPL).
The NPL constitutes Appendix B to the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP), 40
CFR part 300, which EPA promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA). EPA, with concurrence
from the State of Rhode Island, has
determined that the release impacting
the Site poses no significant threat to
human health or the environment at the
Macklands and Berkeley properties and
therefore warrants no current response
action at the properties. Further, this
action does not preclude the State of
Rhode Island from taking any response
actions under State authority, should
future conditions warrant such actions.
This notice of partial deletion does not
alter the status of the remainder of the
Peterson/Puritan, Inc. Superfund Site,
which has not been proposed for
deletion and thus remains on the NPL.
DATES: Effective Date: May 9, 2005.

FOR FURTHER INFORMATION CONTACT:
David J. Newton, Remedial Project
Manager, U.S. EPA Region I, 1 Congress
St., Suite 1100 (HBO), Boston, MA
02114-2023, (617) 918-1243.
SUPPLEMENTARY INFORMATION: The site to
be partially deleted from the NPL is: A
portion of two properties designated on
the town of Cumberland Tax Assessor’s
Map Plat 14, Lot 2 and Plat 15, Lot 1,
known locally as the proposed Berkeley
Commons and River Run developments,
and owned by Macklands Realty, Inc.
and Berkeley Realty, Co. respectively.

This partial deletion involves 19.8 acres
designated within the OU 2 boundary of
the Peterson/Puritan, Inc. Superfund
site.

A Notice of Intent to Delete for these
parcels at this site was published on
February 24, 2005 (70 FR 9023-9028).
The closing date for comments on the
Notice of Intent to Delete was March 28,
2005. EPA received no comments.

EPA identifies sites that appear to
present a significant risk to public
health, welfare, or the environment and
maintains the NPL as the list of these
sites. Sites on the NPL may be the
subject of remedial actions financed by
the Hazardous Substance Superfund
Response Trust Fund (Fund). Pursuant
to § 300.425(e)(3) of the NCP, any site
(or portion thereof) deleted from the
NPL are eligible for further remedial
actions should future conditions
warrant such action.

List of Subjects in 40 CFR Part 300

Environmental protection, Chemicals,
Hazardous substances, Hazardous
waste, Intergovernmental relations,
Natural resources, Penalties, Reporting
and recordkeeping requirements,
Superfund, Water pollution control,
Water supply.

Dated: April 28, 2005.

Robert W. Varney,
Regional Administrator, U.S. Environmental
Protection Agency, Region 1.

m For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B to Part 300—[Amended]

m 2. Table 1 of Appendix B to part 300

is amended by adding ‘“P” in the Notes
column in the entry for Peterson/Puritan,
Inc., Lincoln/Cumberland, RI.

[FR Doc. 05-9084 Filed 5-6-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 80, 84, 86, 90, and 91
RIN 0991-AB10

Office for Civil Rights; Amending the
Regulations Governing
Nondiscrimination on the Basis of
Race, Color, National Origin, Handicap,
Sex, and Age To Conform to the Civil
Rights Restoration Act of 1987

ACTION: Final rule.

SUMMARY: The Secretary amends the
Department of Health and Human
Services regulations implementing Title
VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973, Title IX of the Education
Amendments of 1972, and the Age
Discrimination Act of 1975 to conform
with certain statutory amendments
made by the Civil Rights Restoration Act
of 1987 (CRRA). The principal
conforming amendment is to add
definitions of “program or activity” or
“program” that correspond to the
statutory definitions enacted under the
CRRA.

DATES: These regulations are effective
June 8, 2005.

FOR FURTHER INFORMATION CONTACT:
Peggy A. Schmidt, (202) 619-1279; TDD
1-800-619-3257.

SUPPLEMENTARY INFORMATION: On
October 26, 2000, the Department of
Health and Human Services
(Department or HHS) published a notice
of proposed rulemaking (NPRM) in the
Federal Register (65 FR 64194)
proposing to amend its civil rights
regulations to conform to certain
provisions of the Civil Rights
Restoration Act of 1987 (Pub. L. 100—
259)(CRRA), regarding the scope of
coverage under civil rights statutes
administered by the Department. These
statutes include Title VI of the Civil
Rights Act of 1964, as amended, 42
U.S.C. 2000d, et seq. (Title VI); Title IX
of the Education Amendments of 1972,
as amended, 20 U.S.C. 1681, et seq.
(Title IX); Section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794 (Section 504); and the Age
Discrimination Act of 1975, as
amended, 42 U.S.C. 6101, et seq. (Age
Discrimination Act). Title VI prohibits
discrimination on the basis of race,
color, and national origin in all
programs or activities that receive
Federal financial assistance; Title IX
prohibits discrimination on the basis of
sex in education programs or activities
that receive Federal financial assistance;
Section 504 prohibits discrimination on
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the basis of disability in all programs or
activities that receive Federal financial
assistance; and the Age Discrimination
Act prohibits discrimination on the
basis of age in all programs or activities
that receive Federal financial assistance.

The principal conforming change
amends each of these regulations to add
a definition of “program or activity” or
“program” that adopts the statutory
definition of “program or activity’’ or
“program” enacted as part of the CRRA.
We believe that adding this statutory
definition to the regulatory language is
the best way to avoid confusion on the
part of recipients, beneficiaries, and
other interested parties about the scope
of civil rights coverage.

The Department’s civil rights
regulations, when originally issued and
implemented, were interpreted by the
Department to mean that acceptance of
Federal assistance by an entity resulted
in broad institutional coverage. In Grove
City College v. Bell, 465 U.S. 555, 571—
72 (1984)(Grove City College), the
Supreme Court held, in a Title IX case,
that the provision of Federal student
financial assistance to a college resulted
in Federal jurisdiction to ensure Title IX
compliance in the specific program
receiving the assistance, i.e., the student
financial aid office, but that the Federal
student financial assistance would not
provide jurisdiction over the entire
institution. Following the Supreme
Court’s decision in Grove City College,
the Department changed its
interpretation, but not the language, of
the governing regulations to be
consistent with the Court’s restrictive,
“program specific”’ definition of
“program or activity” or ‘“program.”
Because Title IX was patterned after
Title VI, Grove City College significantly
narrowed the coverage of Title VI and
two other statutes based on it: The Age
Discrimination Act and Section 504. See
S. Rep. No. 100-64, at 2-3, 11-16,
reprinted in 1988 U.S.C.C.A.N. at 3-5,
13-18 (1987).

Then, in 1988, the CRRA was enacted
to “restore the prior consistent and long-
standing executive branch interpretation
and broad, institution-wide application
of those laws as previously
administered.” 20 U.S.C. 1687 note 1.
Congress enacted the CRRA in order to
remedy what it perceived to be a serious
narrowing by the Supreme Court of a
longstanding administrative
interpretation of the coverage of the
regulations. At that time, the
Department reinstated its broad
interpretation to be consistent with the
CRRA, again without changing the
language of the regulations. It was and
remains the Department’s consistent
interpretation that—with regard to the

differences between the interpretation of
the regulations given by the Supreme
Court in Grove City College and the
language of the CRRA—the CRRA,
which took effect upon enactment,
superseded the Grove City College
decision and, therefore, the regulations
must be read in conformity with the
CRRA in all their applications.

This interpretation reflects the
understanding of Congress, as expressed
in the legislative history of the CRRA,
that the statutory definition of “program
or activity”” or “program’’ would take
effect immediately, by its own force,
without the need for Federal agencies to
amend their existing regulations. See S.
Rep. No. 100-64, at 32, reprinted in
1988 U.S.C.C.A.N. at 34. The legislative
history also evidences congressional
concern about the Department’s
immediate need to address complaints
and findings of discrimination in
federally assisted schools under the
CRRA definition of “program or
activity,” and includes examples
demonstrating why the CRRA was
“urgently” needed. See S. Rep. No. 100—
64, at 11-16, reprinted in 1988
U.S.C.C.A.N. at 13-18.

The regulatory amendments would
address an issue recently raised by the
Court of Appeals for the Third Circuit
in Cureton v. NCAA, 198 F.3d 107, 115—
16 (1999) (Cureton). That court
determined that, because the
Department did not amend its Title VI
regulation after the enactment of the
CRRA, application of the Department’s
Title VI regulation to disparate impact
discrimination claims is “‘program
specific” (i.e., limited to specific
programs in an institution affected by
the Federal funds), rather than
institution-wide (i.e., applicable to all of
the operations of the institution
regardless of the use of the Federal
funds). The Department disagrees with
the Cureton decision for the reasons
described in this preamble. That
decision would thwart clearly expressed
congressional intent.

Nevertheless, the regulatory changes
incorporate definitions of “program or
activity”’ or “program” that correspond
to those enacted under the CRRA and
thereby remove any doubt that the
regulations apply institution-wide to
both disparate impact discrimination
and disparate treatment discrimination.
(“Disparate treatment’” refers to policies
or practices that treat individuals
differently based on their race, color,
national origin, sex, disability, or age, as
applicable. Disparate treatment is
generally barred by the civil rights
statutes and regulations. ‘“Disparate
impact” refers to criteria or methods of
administration that have a significant

disparate effect on individuals based on
race, color, national origin, sex,
disability, or age, as applicable. Those
criteria or practices may constitute
impermissible discrimination based on
legal standards that include
consideration of their necessity.)

The statutory definition, which is
now incorporated into the regulations,
addresses four broad categories of
recipients: (1) State or local
governmental entities; (2) colleges,
universities, other postsecondary
educational institutions, public systems
of higher education, local educational
agencies, systems of vocational
education, and other school systems; (3)
private entities, such as corporations,
partnerships, and sole proprietorships,
including those whose principal
business is providing education, health
care, housing, social services, or parks
and recreation; and (4) entities that are
established by a combination of two or
more of the first three types of entities.

Under the first part of the definition,
if State and local governmental entities
receive financial assistance from the
Department, the “‘program or activity”
or “program’ in which discrimination is
prohibited includes all of the operations
of any State or local department or
agency to which the Federal assistance
is extended. For example, if the
Department provides financial
assistance to a State health agency, all
of the agency’s operations are subject to
the nondiscrimination requirements of
the regulations. In addition, “program or
activity” or “program’ includes all of
the operations of the entity of a State or
local government that distributes the
Federal assistance to another State or
local governmental agency or
department and all of the operations of
the State or local governmental entity to
which the financial assistance is
extended.

Under the second part of the
definition of “program or activity’’ or
“program,” if colleges, universities,
other postsecondary institutions, public
systems of higher education, local
educational agencies, systems of
vocational education, or other school
systems receive financial assistance
from the Department, all of their
operations are subject to the
nondiscrimination requirements of the
regulations. For example, if a college or
university receives Federal financial
assistance from the Department to
support medical research, all of the
operations of the college or university
are covered, not solely the operations of
the component performing the medical
research.

Under the third part of the definition,
in the case of private entities not already
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listed under the second part of the
definition, if the Federally assisted
entity or organization is principally
engaged in the business of education,
health care, housing, social services, or
parks and recreation, then the entire
corporation, partnership, or other
private organization or sole
proprietorship is the covered “program
or activity” or “program.” For example,
if a private hospital receives financial
assistance from the Department, it will
be covered on an institution-wide basis
under this portion of the definition of
“program or activity” or ‘“program”
because it is an entity principally
engaged in the business of providing
health care. All of its operations are
covered by the nondiscrimination
requirements of the regulations.

Also under the third part of the
definition, if a private entity is not
principally engaged in the business of
education, health care, housing, social
services, or parks and recreation, and
the Department extends financial
assistance to the private entity “as a
whole,” all of the private entity’s
operations at all of its locations would
be covered. If the Department were to
extend general assistance, that is,
assistance that is not designated for a
particular purpose, to this type of
corporation or other private entity, that
would be considered financial
assistance to the private entity “as a
whole.” In other instances in which the
Department extends financial assistance
to this type of entity, the coverage
would be limited to the entire plant or
other comparable geographically
separate facility to which assistance is
extended.

Under the fourth part of the
definition, if an entity of a type not
already covered by one of the first three
parts of the definition is established by
two or more of the entities listed under
the first three parts of the definition,
then all of the operations of that new
entity are covered.

The regulatory changes also modify or
delete some sections of the Department
regulations that have become
superfluous following the CRRA
enactment, to conform with the CRRA
definitions of “program or activity” or
“program.”’ These regulatory changes do
not change the requirements of the
existing regulations. This is consistent
with the approach taken by other
Federal agencies in the Title IX common
rule NPRM, for example, in which it
was noted that regulatory language in
the Department of Education’s Title IX
regulations made superfluous by the
enactment of the CRRA was omitted in
that proposed rule (64 FR 58568,
58571). The Title IX, Title VI, and

Section 504 regulations of the
Department of Education and HHS are
substantially similar because both were
derived from the original Department of
Health, Education and Welfare
regulation.

The Department’s Title IX regulations,
promulgated in 1975, defined
“recipient” as an entity ‘“to whom
Federal financial assistance is extended
directly or through another recipient
and which operates an education
program or activity which receives or
benefits from such assistance.” 45 CFR
86.2(h). At that time, the words “‘or
benefits from” were necessary to clarify
that all of the operations of a university
or other educational institution that
receives Federal financial assistance—
not just the particular programs
receiving financial assistance—are
covered by Title IX’s nondiscrimination
requirements. As previously discussed,
this interpretation was rejected by the
Supreme Court in 1984 in Grove City
College, which held that Federal student
financial aid established Title IX
jurisdiction only over the financial aid
program, not the entire institution.
However, Congress’s 1988 enactment of
the CRRA counteracted this decision by
defining “program or activity” and
“program” to provide expressly that
Title IX covers all educational programs
of a recipient institution. Because of this
statutory change, the words ““or benefits
from” and similar phrases are no longer
necessary as a regulatory matter, and we
deleted them from the Title IX
regulation. For the same reason, we
deleted the words “‘or benefits from”
and similar language from the
Department’s Section 504 and Age
Discrimination Act regulations. These
deletions do not affect the reach of Title
IX, Section 504, or the Age
Discrimination Act.

The existing Title VI regulation of the
Department of Health and Human
Services, promulgated in 1964 by the
Department of Health, Education, and
Welfare in 29 FR 16298 and 29 FR
16988 and in 1965 in 30 FR 16988,
includes an assurance requirement for
institutions in § 80.4(d)(2) that has
created confusion with regard to the
scope of “program or activity” and
“program” under Title VI. One example
is the previously referenced decision in
Cureton. The current provision states, in
part: “The assurance * * * shall be
applicable to the entire institution
unless the applicant establishes, to the
satisfaction of the responsible
Department official, that the
institution’s practices in designated
parts or programs of the institution will
in no way affect its practices in the
program of the institution for which

Federal financial assistance is sought

* % %2 45 CFR 80.4(d)(2). We have
deleted that portion of the assurance
that begins with the word “unless” to
avoid any further confusion. As
previously stated, it was appropriate to
apply the CRRA statutory definition of
“program or activity” to the regulations.
For the same reasons, we have deleted
portions of the illustrations in § 80.5(c)
and (e), since they could create similar
confusion. Specifically, in § 80.5(c),
which states that with regard to
prohibited discrimination in university
graduate research, training,
demonstration, or other grants, the
prohibition extends to the entire
university, we deleted the language that
states that “unless it satisfies the
responsible Department official that
practices with respect to other parts or
programs of the university will not
interfere, directly or indirectly, with
fulfillment of the assurance required
with respect to the graduate school.”
Similarly, in § 80.5(e), we have deleted
the portion of the illustration that states:
“In other construction grants the
assurances required will be adapted to
the nature of the activities to be
conducted in the facilities for
construction of which the grants have
been authorized by Congress.” These
deletions would not affect the reach of
Title VL

In addition, we deleted references to
“program” or ‘“‘program or activity” in
the regulations that do not refer to the
CRRA broad definition of those phrases,
in order to eliminate potential confusion
in the use of these terms and to continue
the longstanding Department
interpretation of the statutes and
regulations. For example, in the Title VI
regulation § 80.2 refers to “Federal
assisted programs and activities listed in
Appendix A to this part.” Appendix A
is a list of Federal financial assistance
triggering coverage under the civil rights
laws. “Federal assisted programs and
activities” as used in § 80.2 clearly
refers to Federal programs of assistance.
We have deleted ‘““assisted programs and
activities” in this subsection and
substituted “financial assistance.” We
have made comparable conforming
changes in our Title VI, Section 504,
Title IX and Age Discrimination Act
regulations, including both the
government-wide coordinating Age
Discrimination Act regulation and the
HHS-specific Age Discrimination Act
regulation. For example, in some
instances, we deleted “program” or
‘““program or activity” and substituted
“Federal financial assistance,” or ‘‘aids,
benefits or services.” These
substitutions are not intended to change
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the scope or substance of the
regulations. They are intended only to
remove any confusion that might result
from the adoption of the proposed
definitions of “program or activity” or
“program.”’ In other instances, we
changed “programs and activities” to
“programs or activities” to conform the
regulations to the phrase used in the
CRRA—when it is used in the broad
manner defined in the CRRA. We did
not modify the term “activity” when it
appears separately from the phrase
“program or activity” and is used in a
manner unrelated to the CRRA phrase
“program or activity.” These changes
are not intended to change the scope or
substance of the regulations, but to
remove any confusion that might result
from the proposed definitions.

These final regulations use the plural
terms “‘programs’’ and ‘‘programs or
activities” to refer generally to multiple
programs or activities operated by
multiple recipients. In other instances,
the singular terms “program” or
“program or activity’ are used. Because
the singular may be interpreted to
encompass the plural, these regulations
typically use the singular even though
in certain cases the Department may
fund a recipient that operates more than
one program or activity that receives
Federal financial assistance (such as
when an individual recipient
corporation has multiple plants, each of
which is a separate program or activity).
In addition, similar regulations of other
Federal agencies may differ in the use
of the singular or plural forms of these
terms. Use of the singular or plural
forms of these terms should not be
interpreted to imply any legal difference
in the intended scope of coverage.

It is important to note that these
changes do not in any way alter the
requirement of the CRRA that a
proposed or effectuated fund
termination be limited to the particular
program or programs ‘‘or part thereof”
that discriminates or, as appropriate, to
all of the programs that are infected by
the discriminatory practices. See S. Rep.
No. 100-64, at 20, reprinted in 1988
U.S.C.C.A.N. at 22 (“The [CRRA]
defines ‘program’ in the same manner as
‘program or activity,” and leaves intact
the ‘or part thereof’ pinpointing
language.”).

We replaced the current definition of
“program” in the Title VI regulation in
45 CFR 80.13 with the definition of
“program or activity”’ and “program.”
We added the definition of “program or
activity” and “program” to the Title IX
regulation in 45 CFR 86.2. We added the
definition of “program or activity” to
the Section 504 regulation in 45 CFR
84.3, the government-wide Age

Discrimination Act regulation in 45 CFR
90.4, and the HHS-specific Age
Discrimination Act regulation in 45 CFR
91.4. The changes merely incorporate
statutory language and do not alter the
Department’s consistent position that
the regulations must be read in
conformity with the CRRA. Conforming
changes to the nonregulatory guidance
in Appendix B of Part 80 and Appendix
A of Part 84 will be published in the
Federal Register in a separate notice.
Nothing in these changes affects
coverage under the Federal employment
nondiscrimination statutes, including
Title VII of the Civil Rights Act of 1964,
Title I of the Americans with
Disabilities Act, and the Age
Discrimination in Employment Act.

Except for minor editorial and
technical revisions, there are no
differences between the NPRM and
these final regulations.

Analysis of Comments and Changes

In the NPRM, we invited comments
on the proposed regulations. The
Department received three comments.
One commenter suggested that the
Department take the opportunity to
revise Part 1 of Appendix A of Part 80,
the regulation implementing Title VI of
the Civil Rights Act of 1964. Part 1 lists
Federal financial assistance to States.
The commenter suggested a change to
one of the citations in that list to
address what the commenter viewed as
an incorrect reference. The Department
has not adopted the suggestion because
it departs from the focus of our
proposed changes, to amend the
regulations to conform to the CRRA.
Two other commenters advanced the
view that the Department should not
amend the regulations at this time
because they believed amendment
would be untimely due to a case then-
pending before the United States
Supreme Court (Alexander v. Sandoval,
532 U.S. 275 (2001)). Sandoval did not,
however, address the focus of this
rulemaking—revising the regulations to
conform them to the added definition of
““program or activity” or ‘“program.”
Rather, Sandoval addressed a different
issue—whether there is an implied
private right of action to enforce
disparate-impact regulations
promulgated under Section 602 of Title
VI and concluded that there was not
such a right. The Department has
decided to proceed with the amendment
of its regulations because we believe it
is important to conform the regulations
to the civil rights statutes as amended
by the CRRA. We are, however, mindful
of the Supreme Court’s statements in
Sandoval that call the validity of the

Title VI disparate-impact regulations
into question.?

We have also reviewed the
regulations, in consultation with the
Department of Justice, since the
publication of the NPRM and have made
minor editorial and technical changes.

Collection of Information Requirements

These regulations do not contain any
information collection requirements
subject to the Paperwork Reduction Act
of 1995.

Regulatory Impact Analysis

We have examined the impacts of this
proposed rule as required by Executive
Order 12866, the Unfunded Mandates
Reform Act of 1995, and the Regulatory
Flexibility Act. Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits,
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
A regulatory impact analysis (RIA) must
be prepared for major rules with
economically significant effects of $100
million or more annually. We have
determined that there probably will be
no cost impacts because this regulatory
action implements statutory
amendments and longstanding
Department policy. Recently the Court
of Appeals for the Third Circuit
interpreted existing regulations
inconsistently with the language of the
CRRA and our existing practices. The
Department disagrees with that
decision. However, these regulations
would clarify the Department’s policy
and practice in light of that decision,
and would do that only a short time
after the court decision, thereby
ensuring continuity in that policy and
practice and avoiding changes in the
behavior of recipients within the Third
Circuit that could occur if Federal civil
rights jurisdiction were changed.
Therefore, it is possible that there will
be no costs associated with the
regulations. Since we believe that this
rule would have no significant effect on
program expenditures, we do not
consider this to be a major rule.
Accordingly, we have not prepared an
RIA.

1 See Sandoval, 532 U.S. at 286, 286n.6 (‘“[W]e
assume for purposes of this decision that § 602
confers the authority to promulgate disparate-
impact regulations”; “[w]e cannot help observing,
however, how strange it is to say that disparate-
impact regulations are ‘inspired by, at the service
of, and inseparably intertwined with’ §601 * * *
when § 601 permits the very behavior that the
regulations forbid.”).
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The Unfunded Mandates Reform Act
of 1995 also requires that agencies
perform an assessment of anticipated
costs and benefits before proposing any
rule that may result in expenditures, in
any given year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million. See 2
U.S.C. 1532. These amendments make
technical changes to existing regulations
that enforce statutory prohibitions on
discrimination on the basis of race,
color, national origin, age, sex, or
disability. Therefore, these amendments
will not result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year,
and they will not significantly or
uniquely affect small governments.
They will not have a significant
economic impact on the operations of a
substantial number of small providers of
health and human services. The rule
implements statutory amendments and
longstanding Department policy.

We have reviewed this rule under the
threshold criteria of Executive Order
13132, Federalism. We have determined
that it does not significantly affect the
rights, roles and responsibilities of
States.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects
45 CFR Part 80
Civil rights, Discrimination.
45 CFR Part 84
Blind, Civil rights, Discrimination,

Handicapped, Individuals with
Disabilities.

45 CFR Part 86

Civil rights, Sex discrimination.
45 CFR Part 90 and 91

Aged, Civil rights, Discrimination.
Dated: February 27, 2004.

Richard M. Campanelli,

Director, Office for Civil Rights.

Dated: April 1, 2004.
Tommy G. Thompson,
Secretary.

Editorial note: This document was
received by the Office of the Federal Register
on May 2, 2005.

m For the reasons discussed in the
preamble, the Secretary amends parts 80,
84, 86, 90, and 91 of title 45 of the Code
of Federal Regulations as follows:

PART 80—NONDISCRIMINATION
UNDER PROGRAMS RECEIVING
FEDERAL ASSISTANCE THROUGH
THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES EFFECTUATION
OF TITLE VI OF THE CIVIL RIGHTS
ACT OF 1964

m 1. The authority citation for part 80
continues to read as follows:

Authority: Sec. 602, 78 Stat. 252; 42 U.S.C.
2000d-1.

§80.2 [Amended]

m 2. Section 80.2 is amended in the first
sentence by removing the words
‘“program for which” and adding, in their
place, “program to which” and removing
the words ““assisted programs and
activities” and adding, in their place,
“financial assistance”.

§80.3 [Amended]

m 3. Section 80.3(d) is amended by
removing the words ‘““the benefits of a
program’’, and adding, in their place, the
word “‘benefits”.

m 4. Section 80.4 is amended as
follows—
m A. Removing the words ‘““to carry out
a program” in the first sentence of
paragraph (a)(1);
m B. Removing the words “except a
program’’ and adding, in their place, the
words “except an application” in the
first sentence of paragraph (a)(1);
m C. Removing the words “for each
program’ and the words ““in the
program’ in the fifth sentence of
paragraph (a)(1);
m D. Removing the words “State
programs’” and adding, in their place, the
words “Federal financial assistance” in
the heading of paragraph (b);
m E. Removing the words ‘‘to carry out a
program involving” and adding, in their
place, the word “for” in paragraph (b);
and
m F. Revising paragraph (d)(2).

The revision of paragraph (d)(2) reads
as follows:

§80.4 Assurances required.

* * * * *

(d)* * *
(2) The assurance required with
respect to an institution of higher
education, hospital, or any other
institution, insofar as the assurance
relates to the institution’s practices with
respect to admission or other treatment
of individuals as students, patients, or
clients of the institution or to the
opportunity to participate in the
provision of services or other benefits to
such individuals, shall be applicable to
the entire institution.
* * * * *

m 5. Section 80.5 is amended as
follows—
m A. Removing the words ‘““‘under the
program’’ in the second sentence in
paragraph (a).
m B. Revising paragraph (c); and
m C. Removing the last sentence of
paragraph (e).

The revision of paragraph (c) reads as
follows:

§80.5 lllustrative application.
* * * * *

(c) In a research, training,
demonstration, or other grant to a
university for activities to be conducted
in a graduate school, discrimination in
the admission and treatment of students
in the graduate school is prohibited, and
the prohibition extends to the entire
university.

* * * * *

§80.6 [Amended]

m 6. Section 80.6(b) is amended by
removing the words “of any program
under” in the last sentence and adding,
in their place, the word “in”.

§80.9 [Amended]

m 7. Section 80.9(e) is amended by
removing the word “programs” in the
first sentence and adding, in its place,
the words ‘“Federal statutes, authorities,
or other means by which Federal
financial assistance is extended,”.

m 8. Section 80.13 is amended by
removing the words “for any program,”
and ‘“under any such program” in
paragraph (i); removing the words ““for
the purpose of carrying out a program”
in paragraph (j); and revising paragraph
(g) and revising the authority citation
following the section to read as follows:

§80.13 Definitions.

* * * * *

(g) The term program or activity and
the term program mean all of the
operations of—

(1)(i) A department, agency, special
purpose district, or other
instrumentality of a State or of a local
government; or

(ii) The entity of such State or local
government that distributes Federal
financial assistance and each such
department or agency (and each other
State or local government entity) to
which the assistance is extended, in the
case of assistance to a State or local
government; (2)(i) A college, university,
or other postsecondary institution, or a
public system of higher education; or

(ii) A local educational agency (as
defined in 20 U.S.C. 7801), system of
vocational education, or other school
system;
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(3)(i) An entire corporation,
partnership, or other private
organization, or an entire sole
proprietorship—

(A) If assistance is extended to such
corporation, partnership, private
organization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other
comparable, geographically separate
facility to which Federal financial
assistance is extended, in the case of
any other corporation, partnership,
private organization, or sole
proprietorship; or

(4) Any other entity which is
established by two or more of the
entities described in paragraph (g)(1),
(g)(2), or (g)(3) of this section; any part
of which is extended Federal financial
assistance.

* * * * *

(Secs. 602, 606, Civil Rights Act of 1964, (42
U.S.C. 2000d-1, 2000d—4a))

m 9. Appendix A to part 80 is amended
by revising the heading of part 1 and the
heading of part 2 to read as follows:

APPENDIX A TO PART 80—FEDERAL
FINANCIAL ASSISTANCE TO WHICH
THESE REGULATIONS APPLY

PART 1—ASSISTANCE OTHER THAN
CONTINUING ASSISTANCE TO
STATES

* * * * *

PART 2—CONTINUING ASSISTANCE
TO STATES

* * * * *

m 10. The heading to part 84 is revised
to read as follows:

PART 84—NONDISCRIMINATION ON
THE BASIS OF HANDICAP IN
PROGRAMS OR ACTIVITIES
RECEIVING FEDERAL FINANCIAL
ASSISTANCE

m 11. The authority citation for part 84
continues to read as follows:

Authority: 20 U.S.C. 1405; 29 U.S.C. 794;
42 U.S.C. 290dd-2; 21 U.S.C. 1174.

§84.2 [Amended]

m 12. Section 84.2 is amended by
removing the word “each” the second
time it appears and adding, in its place,
the word “‘the”’; and by removing the
words “‘or benefits from”.

m 13. Section 84.3 is amended by
redesignating paragraphs (k) and (1) as
paragraphs (1) and (m), respectively; and
adding a new paragraph (k) and adding

an authority citation following this
section to read as follows:

§84.3 Definitions.
* * * * *

(k) Program or activity means all of
the operations of—

(1)(i) A department, agency, special
purpose district, or other
instrumentality of a State or of a local
government; or

(ii) The entity of such State or local
government that distributes Federal
financial assistance and each such
department or agency (and each other
State or local government entity) to
which the assistance is extended, in the
case of assistance to a State or local
government;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as
defined in 20 U.S.C. 7801), system of
vocational education, or other school
system;

(3)(i) An entire corporation,
partnership, or other private
organization, or an entire sole
proprietorship—

(A) If assistance is extended to such
corporation, partnership, private
organization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other
comparable, geographically separate
facility to which Federal financial
assistance is extended, in the case of
any other corporation, partnership,
private organization, or sole
proprietorship; or

(4) Any other entity which is
established by two or more of the
entities described in paragraph (k)(1),
(2), or (3) of this section; any part of
which is extended Federal financial
assistance.

* * * * *

(29 U.S.C. 794(b))

§84.4 [Amended]

W 14. Section 84.4 is amended by—

m A. Removing the words “or benefits
from” in paragraphs (a) and (b)(5)(i);

m B. Removing the words ‘“programs or
activities” whenever they appear in
paragraph (b)(3), and adding, in their
place, the words ““aids, benefits, or
services’’;

m C. Removing the words “or benefiting
from” in paragraph (b)(6); and

m D. In paragraph (c) removing the word
“Programs” in the heading and adding,
in its place, the words ‘“Aids, benefits, or
services’’; removing the words “from the

benefits of a program” and adding, in
their place, the words “from aids,
benefits, or services”, and removing the
words “from a program” and adding, in
their place, the words “from aids,
benefits, or services”.

§§84.4, 84.6, 84.12, 84.32, 84.33, 84.36
[Amended]

m 15. Remove the word “program’ and
add, in its place, the words “program or
activity” in the following sections:

A. Section 84.4(b)(1)(v);

B. Section 84.4(b)(4)(ii);

C. Section 84.6(a)(3), whenever it
appears;

D. Section 84.12(a), (c) introductory
text, and (c)(1);

E. Section 84.32 introductory text;

F. Section 84.33(a); and

G. Section 84.36, in the first sentence.

§84.5 [Amended]

W 16. Section 84.5(a) is amended in the
first sentence by removing the words ““for
a program or activity” and by removing
the words “the program” and adding, in
their place, the words ““the program or
activity”.

§84.8 [Amended]

m 17. Section 84.8(a) is amended by
removing the words “programs and
activities” in the second sentence and
adding, in their place, the words
“programs or activities”.

§84.11 [Amended]

m 18. Section 84.11 is amended by—

m A. Removing the words ““programs
assisted” and adding, in their place, the
words “‘programs or activities assisted”
in paragraph (a)(2);

m B. Removing the word “programs’” and
revising “apprenticeship” to read
“apprenticeships” in the last sentence of
paragraph (a)(4).

m C. Removing the word “programs”” and
adding the words “those that are” before
““social or recreational” in paragraph

(b)(8).
Subpart C—Accessibility

m 19. The heading of Subpart C is
amended by removing the word
“PROGRAM”.

§84.22 [Amended]

m 20. Section 84.22 is amended as
follows:

m A. In paragraph (a) by removing the
words “Program accessibility” in the
heading and adding, in their place, the
word ““Accessibility” and by removing
the words “each program or activity to
which this part applies so that the
program or activity, when viewed in its
entirety,” in the first sentence and
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adding in their place, the words ““its
program or activity so that when each
part is viewed in its entirety, it”;

m B. In paragraph (b) by removing the
words “offer programs and activities to”
in the last sentence and adding, in their
place, the word “serve”’; and

m C. In paragraph (e)(3) by removing the
words “program accessibility”” and
adding, in their place, the words “full
accessibility under paragraph (a)”.

§84.31 [Amended]

m 21. Section 84.31 is amended by
removing the words “or benefit from”
whenever they appear; and by removing
the words ““programs and activities”” and
adding, in their place, the words
“programs or activities”.

§84.33 [Amended]

m 22. Section 84.33 is amended by—

m A. Removing the words
“individualized education program’ and
adding, in their place, the words
“Individualized Education Program” in
paragraph (b)(2);

m B. Removing the words “in or refer
such person to a program other than the
one that it operates” and adding, in their
place, the words “or refer such a person
for aids, benefits, or services other than
those that it operates or provides” in the
first sentence of paragraph (b)(3);

m C. Removing the words “in or refers
such person to a program not operated”
in the second sentence of paragraph
(c)(1), and adding, in their place, the
words “or refers such person for aids,
benefits, or services not operated or
provided”’;

m D. Removing the words “of the
program” in the second sentence of
paragraph (c)(1) and adding, in their
place, the words ““of the aids, benefits, or
services”’;

m E. Removing the words “in or refers
such person to a program not operated”
in paragraph (c)(2), and adding, in their
place, the words ““or refers such person
for aids, benefits, or services not
operated or provided”;

m F. Removing the words “from the
program’’ in paragraph (c)(2), and
adding, in their place, the words “from
the aids, benefits, or services”’;

m G. Removing the words “in the
program’ in paragraph (c)(2), and
adding, in their place, the words “in the
aids, benefits, or services”;

m H. Removing the words “If placement
in a public or private residential
program’’ and adding, in their place, the
words “If a public or private residential
placement” in paragraph (c)(3); and
removing the words “the program”, and
adding, in their place, the words “the
placement”; and

m I. Removing the words “such a
program’ in the last sentence of
paragraph (c)(4), and adding, in their
place, the words ““a free appropriate
public education”.

§84.35 [Amended]

m 23. Section 84.35(a) is amended by
removing the words “program shall” and
adding, in their place, the words
“program or activity shall” and by
removing the word “a” before the word
“regular” and by removing the word
“program” before the word “and”.

§84.37 [Amended]

m 24. Section 84.37(c)(1) is amended by
removing the words “programs and
activities” in the first sentence and
adding, in their place, the words “aids,
benefits, or services”; and by removing
the words ““in these activities” in the last
sentence.

§84.38 [Amended]

m 25. Section 84.38 is amended by—

m A. Removing the word “programs” in
the section heading;

m B. Removing the words “operates a”
and adding, in their place, the word
“provides”’;

m C. Removing the words ‘“program or
activity or an”’ after the word “care” and
adding, in their place, the word “or”’;
m D. Removing the words ‘““program or
activity” after the word “education’;

m E. Removing the words “from the
program or activity”’;

m F. Revising the word “‘aid” to read
“aids’’; and

m G. Removing the words “under the
program or activity”’.

§84.39 [Amended]

m 26. Section 84.39 is amended by—

m A. Removing the word “programs” in
the section heading;

m B. Removing the words “operates a”
and adding, in their place, the word
“provides” in paragraph (a);

m C. Removing the word “program” after
the word “education” in paragraph (a);

m D. Removing the words ““from such
program” in paragraph (a);

m E. Removing the words ““the recipient’s
program’ in paragraph (a), and adding,
in their place, the words ““that recipient’s
program or activity”’; and

m F. Removing the words “operates
special education programs shall operate
such programs” in paragraph (c), and
adding, in their place, the words
“provides special education shall do so”.

§84.41 [Amended]

W 27. Section 84.41 is amended by
removing the words “programs and
activities” whenever they appear in the
section and adding, in their place, the

words “‘programs or activities”’; and by
removing the words “or benefit from”
whenever they appear in the section.

§84.43 [Amended]

m 28. Section 84.43 is amended by—

m A. Removing the words “program or
activity” in paragraph (a) and adding, in
their place, the words “‘aids, benefits, or
services”’; and

m B. Removing the words ““programs and
activities” in paragraph (d), and adding,
in their place, the words ‘‘program or
activity”.

§84.44 [Amended]

m 29. Section 84.44 is amended by—

m A. Removing the words “program of”’
in the second sentence of paragraph (a);
m B. Removing the words “in its
program’ in paragraph (c); and

m C. Removing the words “under the
education program or activity operated
by the recipient” in paragraph (d)(1).

§84.47 [Amended]

m 30. Section 84.47 is amended by
removing the words “programs and
activities” in paragraph (a)(1), and
adding, in their place, the words “aids,
benefits, or services”.

§84.51 [Amended]

m 31. Section 84.51 is amended by
removing the words “or benefit from”
whenever they appear in the section; and
by removing the word “and” before the
word “‘activities”” and adding, in its
place, the word “‘or”.

§84.54 [Amended]

m 32. Section 84.54 is amended by
removing the words “operates or
supervises a program or activity”” and
adding, in their place, the words
“provides aids, benefits, or services”,
and removing ““§ 84.3(k)(2)” and adding,
in its place, “§84.3(1)(2)".

§84.55 [Amended]

m 33. Section 84.55 is amended by
removing the word ‘“programs” in the
first sentence in paragraph (a) and
adding in its place, the words “programs
or activities”.

PART 86—NONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION
PROGRAMS OR ACTIVITIES
RECEIVING FEDERAL FINANCIAL
ASSISTANCE

m 34. The heading for part 86 is revised
to read as set forth above.

m 35. Section 86.2 is amended by —

m A. Redesignating paragraphs (h)
through (r) as paragraphs (i) through (s),
respectively;
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m B. Adding a new paragraph (h) and
revising the authority citation following
the section;
m C. Removing the words ““or benefits
from” from newly designated paragraph
(i); and
m D. Removing from newly designated
paragraph (k) the words ““paragraph (k),
(1), (m), or (n) of this section” and adding,
in their place, the words ““paragraph (1),
(m), (n), or (o) of this section”.

New paragraph (h) reads as follows:

§86.2 Definitions
* * * * *

(h) Program or activity and program
means all of the operations of—

(1)(i) A department, agency, special
purpose district, or other
instrumentality of a State or of a local
government; or

(ii) The entity of such a State or local
government that distributes Federal
financial assistance and each such
department or agency (and each other
State or local government entity) to
which the assistance is extended, in the
case of assistance to a State or local
government;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as
defined in 20 U.S.C. 7801), system of
vocational education, or other school
system;

(3)(i) An entire corporation,
partnership, or other private
organization, or an entire sole
proprietorship—

(A) If assistance is extended to such
corporation, partnership, private
organization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other
comparable, geographically separate
facility to which Federal financial
assistance is extended, in the case of
any other corporation, partnership,
private organization, or sole
proprietorship; or

(4) Any other entity which is
established by two or more of the
entities described in paragraph (h)(1),
(2), or (3) of this section; any part of
which is extended Federal financial
assistance.

* * * * *
(Secs. 901, 902, 908, Education Amendments
of 1972, 20 U.S.C. 1681, 1682, 1687)

* * * * *

§86.4 [Amended]

m 36. Section 86.4 is amended by
removing the word “‘each” and adding,

in its place, the word ““the” in the first
sentence of paragraph (a).

§86.6 [Amended]

m 37. Section 86.6 is amended by
removing the words “or benefits from” in
paragraph (c).

§86.11 [Amended]

m 38. Section 86.11 is amended by
removing the word “each” and adding,
in its place, the word “the”’; and by
removing the words “or benefits from”.
m 39. The titles of Subparts D and E are
amended by removing the word “AND”
and adding, in its place, the word “OR”.

§86.31 [Amended]

m 40. Section 86.31 is amended by —

m A. Removing the word “and” in the
section heading, and adding, in its place,
the word “or”;

m B. Removing the words ““or benefits
from” in the first sentence of paragraph
(a); and

m C. Removing the words ““Programs not
operated” in the heading of paragraph
(d), and adding, in their place, the words
‘“Aid, benefits, or services not provided”.

§86.40 [Amended]

W 41. Section 86.40 is amended by
removing the words ““in the normal
education program or activity” in
paragraph (b)(2); and by removing the
words “instructional program in the
separate program” in paragraph (b)(3)
and adding, in their place, the words
‘““separate portion”.

§86.51 [Amended]

m 42. Section 86.51 is amended by
removing the words “or benefits from” in
paragraph (a)(1); and by removing the
words ‘““social or recreational programs”
and adding, in their place, the words
“those that are social or recreational” in
paragraph (b)(9).

PART 90—NONDISCRIMINATION ON
THE BASIS OF AGE IN PROGRAMS OR
ACTIVITIES RECEIVING FEDERAL
FINANCIAL ASSISTANCE

m 43. The authority citation for part 90 is
revised to read as follows:

Authority: Age Discrimination Act of 1975,
as amended, 42 U.S.C. 6101 et seq.

§90.1 [Amended]

m 44. Section 90.1 is amended by
removing the words ““programs and
activities” in the last sentence and
adding, in their place, the words
““programs or activities”.

§90.3 [Amended]

W 45. Section 90.3 is amended by
removing the word “and” in the section

heading and adding, in its place, the
word “or”’.

W 46. Section 90.4 is amended by adding
in alphabetical order a new definition of
“Program or activity” and adding an
authority citation following the section
to read as follows:

§90.4 How are the terms in these
regulations defined?

* * * * *

Program or activity means all of the
operations of—

(a)(1) A department, agency, special
purpose district, or other
instrumentality of a State or of a local
government; or

(2) The entity of such State or local
government that distributes Federal
financial assistance and each such
department or agency (and each other
State or local government entity) to
which the assistance is extended, in the
case of assistance to a State or local
government;

(b)(1) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(2) A local educational agency (as
defined in 20 U.S.C. 7801), system of
vocational education, or other school
system;

(c)(1) An entire corporation,
partnership, or other private
organization, or an entire sole
proprietorship—

(i) If assistance is extended to such
corporation, partnership, private
organization, or sole proprietorship as a
whole; or

(ii) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(2) The entire plant or other
comparable, geographically separate
facility to which Federal financial
assistance is extended, in the case of
any other corporation, partnership,
private organization, or sole
proprietorship; or

(d) Any other entity which is
established by two or more of the
entities described in paragraph (a), (b),
or (c) of this definition; any part of
which is extended Federal financial
assistance.

* * * * *

(42 U.S.C. 6107)
§90.34 [Amended]

m 47. Section 90.34 is amended by
removing the word ““programs’” and
adding, in its place, the words “programs
or activities” whenever they appear in
the section.
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§90.42 [Amended]

m 48. Section 90.42 is amended by
removing the words “programs and
activities” in the first sentence of
paragraph (a) and adding, in their place,
the words ““programs or activities”.

§90.43 [Amended]

m 49. Section 90.43 is amended by
removing the word “program” in the last
sentence of paragraph (c)(4).

§90.47 [Amended]

m 50. Section 90.47 is amended by
removing the word “Federal” in the first
sentence of paragraph (c)(2).

§90.48 [Amended]

m 51. Section 90.48 is amended by
removing the words “program or
activity” in the last sentence and adding,
in their place, the words “‘Federal
financial assistance”.

§90.49 [Amended]

m 52. Section 90.49 is amended by
removing the word “program’ whenever
it appears in paragraph (c) and adding,
in its place, the words “program or
activity”.

PART 91—NONDISCRIMINATION ON
THE BASIS OF AGE IN PROGRAMS OR
ACTIVITIES RECEIVING FEDERAL
FINANCIAL ASSISTANCE FROM HHS

m 53. The heading for part 91 is revised
to read as set forth above.

m 54. The authority citation for part 91
continues to read as follows:

Authority: Age Discrimination Act of 1975,
as amended, 42 U.S.C. 6101 et seq. (45 CFR
part 90).

§91.1 [Amended]

m 55. Section 91.1 is amended by
removing the words “programs and
activities” in the last sentence and
adding, in their place, the words
“programs or activities”.

§91.2 [Amended]

m 56. Section 91.2 is amended by
removing the words “programs and
activities” in the last sentence and
adding, in their place, the words
“programs or activities”.

§91.3 [Amended]

m 57. Section 91.3 is amended by
removing the word “programs” in the
section heading and adding, in its place,
the words “programs or activities”; and
removing the words “or benefits from” in
paragraph (a).

m 58. Section 91.4 is amended by adding
in alphabetical order a new definition of
“Program or activity” and adding an

authority citation following the section
to read as follows:

§91.4 Definition of terms used in these
regulations.
* * * * *

Program or activity means all of the
operations of—

(a)(1) A department, agency, special
purpose district, or other
instrumentality of a State or of a local
government; or

(2) The entity of such State or local
government that distributes Federal
financial assistance and each such
department or agency (and each other
State or local government entity) to
which the assistance is extended, in the
case of assistance to a State or local
government;

(b)(1) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(2) A local educational agency (as
defined in 20 U.S.C. 7801), system of
vocational education, or other school
system;

(c)(1) An entire corporation,
partnership, or other private
organization, or an entire sole
proprietorship—

(1) If assistance is extended to such
corporation, partnership, private
organization, or sole proprietorship as a
whole; or

(ii) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(2) The entire plant or other
comparable, geographically separate
facility to which Federal financial
assistance is extended, in the case of
any other corporation, partnership,
private organization, or sole
proprietorship; or

(d) Any other entity which is
established by two or more of the
entities described in paragraph (a), (b),
or (c) of this definition; any part of
which is extended Federal financial
assistance.

* * * * *

(Authority: 42 U.S.C. 6107)

§91.17 [Amended]

m 59. Section 91.17 is amended by
removing the word “program” whenever
it appears and adding, in its place, the
words ‘“program or activity”.

§91.18 [Amended]

m 60. Section 91.18 is amended by
removing the word “program” and
adding, in its place, the words ‘“program
or activity”.

§91.31 [Amended]

m 61. Section 91.31 is amended by
removing the words ““programs and

activities” in the first sentence and
adding, in their place, the words
“programs or activities”.

§91.32 [Amended]

m 62. Section 91.32 is amended by
removing the word “program” in
paragraph (b).

§91.44 [Amended]

m 63. Section 91.44 is amended by
removing the word ““program” in
paragraph (a)(2).

§91.46 [Amended]

W 64. Section 91.46 is amended by
removing the words “program and
activity” in the first sentence of
paragraph (b) and adding, in their place,
the words “program or activity”’; and by
removing the word “Federal” in the first
sentence of paragraph (c)(2).

§91.49 [Amended]

W 65. Section 91.49 is amended by
removing the words “program or
activity” in paragraph (b)(2) and adding,
in their place, the words “‘Federal
financial assistance”.

[FR Doc. 05-9033 Filed 5-6-05; 8:45 am]
BILLING CODE 4153-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FCC 05-64; MM Docket No. 98-155; RM-
9082, RM-9133]

Radio Broadcasting Services; Alva,
Mooreland, Tishomingo, Tuttle and
Woodward, OK

AGENCY: Federal Communications
Commission, FCC.

ACTION: Final rule.

SUMMARY: This document grants an
Application for Review filed by
Chisholm Trail Broadcasting Co.
directed to the earlier Memorandum
Opinion and Order in this proceeding to
the extent of setting aside three previous
actions. See 67 FR 52876, August 14,
2002. Specifically, Channel 259C3 will
now be allotted at Tishomingo,
Oklahoma, Channel 259C1 will be
allotted at Alva, Oklahoma, and
Channel 261C1 will be allotted at
Woodward, Oklahoma. The reference
coordinates for the Channel 259C1
allotment at Alva, Oklahoma, are 36—
35—41 and 98-15-38. The reference
coordinates for the Channel 261C1
allotment at Woodward, Oklahoma, are
36—25—42 and 99-24-10. The reference
coordinates for the Channel 259C3
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allotment at Tishomingo, Oklahoma, are
34—-21-34 and 96—33-34. With this
action, the proceeding is terminated.

DATES: Effective May 9, 2005.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau, (202) 418—
2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Memorandum Opinion
and Order in MM Docket No. 98-155
adopted March 10, 2005, and released
March 14, 2005. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC Reference Information Center
at Portals 11, CY-A257, 445 12th Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800-378-3160 or http://
www.BCPIWEB.com. The Commission
will not send a copy of this
Memorandum Opinion and Order
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A), because
the adopted rules are rules of particular
applicability.

List of Subjects in 47 CFR Part 73

Radio, Radio Broadcasting.

m Accordingly, 47 CFR Part 73 of the
Code of Federal Regulations is amended
as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 260C1
and adding Channel 259C1 at Alva, by
adding Tishomingo, Channel 259C3, by
removing Tuttle, Channel 259C3, by
removing Channel 292C1 and adding
Channel 261C1 at Woodward.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-9289 Filed 5—-6—05; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE

48 CFR Part 217
[DFARS Case 2004—-D024]

Defense Federal Acquisition
Regulation Supplement; Multiyear
Contracting

AGENCY: Department of Defense (DoD).
ACTION: Interim rule with request for
comments.

SUMMARY: DoD has issued an interim
rule amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 8008 of
the Defense Appropriations Act for
Fiscal Year 2005 and Section 814 of the
National Defense Authorization Act for
Fiscal Year 2005. Sections 8008 and 814
establish new requirements related to
the funding of multiyear contracts.
DATES: Effective date: May 9, 2005.

Comment date: Comments on the
interim rule should be submitted to the
address shown below on or before July
8, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2004-D024,
using any of the following methods:

O Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

O Defense Acquisition Regulations
Web site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

O E-mail: dfars@osd.mil. Include
DFARS Case 2004-D024 in the subject
line of the message.

O Fax: (703) 602—0350.

O Mail: Defense Acquisition
Regulations Council, Attn: Ms. Robin
Schulze, OUSD(AT&L)DPAP(DAR), IMD
3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

© Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, (703) 602-0326.
SUPPLEMENTARY INFORMATION:

A. Background

This interim rule amends DFARS
Subpart 217.1 to implement Section
8008 of the Defense Appropriations Act
for Fiscal Year 2005 (Pub. L. 108—287)
and Section 814 of the National Defense
Authorization Act for Fiscal Year 2005
(Pub. L. 108-375).

Section 8008 provides that DoD may
not use fiscal year 2005 funds to award

a multiyear contract unless: (1) The
Secretary of Defense has submitted to
Congress a budget request for full
funding of units to be procured through
the contract; (2) cancellation provisions
in the contract do not include
consideration of recurring
manufacturing costs of the contractor
associated with the production of
unfunded units to be delivered under
the contract; (3) the contract provides
that payments to the contractor under
the contract shall not be made in
advance of incurred costs on funded
units; and (4) the contract does not
provide for a price adjustment based on
a failure to award a follow-on contract.
These requirements have been added to
the DFARS at 217.172(g) and (h).

Section 814 amended 10 U.S.C. 2306b
and 10 U.S.C. 2306c to require that, for
any multiyear contract with a
cancellation ceiling exceeding $100
million that is not fully funded, the
agency head must give written
notification to the congressional defense
committees of (1) the cancellation
ceiling amounts planned for each
program year in the proposed multiyear
contract, together with the reasons for
the amounts planned; (2) the extent to
which costs of contract cancellation are
not included in the budget for the
contract; and (3) a financial risk
assessment of not including budgeting
for costs of contract cancellation. These
requirements have been added to the
DFARS at 217.171(a)(5) and
217.172(e)(2)({i).

In addition to implementation of the
new statutory requirements, DoD has
relocated text from DFARS 217.173(b) to
217.172(e) to more closely align with
the structure of 10 U.S.C. 2306b(h).

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule primarily addresses
DoD planning and budget
considerations with regard to multiyear
contracts. Therefore, DoD has not
performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subpart
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2004-D024.
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C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish an interim rule prior to
affording the public an opportunity to
comment. This interim rule implements
Section 8008 of the Defense
Appropriations Act for Fiscal Year 2005
(Pub. L. 108-287) and Section 814 of the
National Defense Authorization Act for
Fiscal Year 2005 (Pub. L. 108-375).
Sections 8008 and 814 establish new
requirements related to funding that
DoD must meet before entering into
multiyear contracts for supplies or
services. Sections 8008 and 814 became
effective upon enactment on August 5,
2004, and October 28, 2004,
respectively. Comments received in
response to this interim rule will be
considered in the formation of the final
rule.

List of Subjects in 48 CFR Part 217
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Part 217 is amended
as follows:

m 1. The authority citation for 48 CFR
Part 217 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 217—SPECIAL CONTRACTING
METHODS

m 2. Section 217.170 is amended by
revising paragraph (d)(1)(i) to read as
follows:

217.170 General.

(d)(a)* * *

(i) Exceed $500 million (see
217.171(a)(6); 217.172(c); and
217.172(e)(4));

m 3. Section 217.171 is amended as
follows:

m a. By redesignating paragraph (a)(5) as
paragraph (a)(6); and

m b. By adding a new paragraph (a)(5) to
read as follows:

217.171 Multiyear contracts for services.
(a) * *x %

(5) If the budget for a contract that
contains a cancellation ceiling in excess
of $100 million does not include
proposed funding for the costs of
contract cancellation up to the
cancellation ceiling established in the
contract—

(i) The notification required by
paragraph (a)(4) of this section shall
include—

(A) The cancellation ceiling amounts
planned for each program year in the
proposed multiyear contract, together
with the reasons for the amounts
planned;

(B) The extent to which costs of
contract cancellation are not included in
the budget for the contract; and

(C) A financial risk assessment of not
including budgeting for costs of contract
cancellation (10 U.S.C. 2306¢(d)); and

(ii) The head of the agency shall
provide copies of the notification to the
Office of Management and Budget at
least 14 days before contract award in
accordance with the procedures at PGI
217.1.

m 4. Section 217.172 is amended as
follows:

W a. By revising the last sentence of
paragraph (a);

m b. By redesignating paragraph (e) as
paragraph (f); and

m c. By adding new paragraphs (e), (g),
and (h) to read as follows:

217.172 Multiyear contracts for supplies.

(a) * * * For additional policies that
apply only to multiyear contracts for
weapon systems, see 217.173.

(e) The head of the agency shall
ensure that the following conditions are
satisfied before awarding a multiyear
contract under the authority described
in paragraph (b) of this section:

(1) The multiyear exhibits required by
DoD 7000.14-R, Financial Management
Regulation, are included in the agency’s
budget estimate submission and the
President’s budget request.

(2) The Secretary of Defense certifies
to Congress that the current 5-year
defense program fully funds the support
costs associated with the multiyear
program (10 U.S.C. 2306b(i)(1)(A)).

(i) The head of the agency shall
submit information supporting this
certification to USD(C)(P/B) for
transmission to Congress through the
Secretary of Defense.

(ii) In the case of a contract with a
cancellation ceiling in excess of $100
million, if the budget for the contract
does not include proposed funding for
the costs of contract cancellation up to
the cancellation ceiling established in
the contract—

(A) The head of the agency shall, as
part of this certification, give written
notification to the congressional defense
committees of—

(1) The cancellation ceiling amounts
planned for each program year in the
proposed multiyear contract, together
with the reasons for the amounts
planned;

(2) The extent to which costs of
contract cancellation are not included in
the budget for the contract; and

(3) A financial risk assessment of not
including the budgeting for costs of
contract cancellation (10 U.S.C.
2306b(g)); and

(B) The head of the agency shall
provide copies of the notification to the
Office of Management and Budget at
least 14 days before contract award in
accordance with the procedures at PGI
217.1.

(3) The proposed multiyear contract
provides for production at not less than
minimum economic rates, given the
existing tooling and facilities (10 U.S.C.
2306b(i)(1)(B)). The head of the agency
shall submit to USD(C)(P/B) information
supporting the agency’s determination
that this requirement has been met.

(4) If the value of a multiyear contract
for a particular system or component
exceeds $500 million, use of a multiyear
contract is specifically authorized by—

(i) An appropriations act (10 U.S.C.
2306b(1)(3)); and

(ii) A law other than an
appropriations act (10 U.S.C.
2306b(i)(3)).

(5) The contract is for the
procurement of a complete and usable
end item (10 U.S.C. 2306b(i)(4)(A)).

(6) Funds appropriated for any fiscal
year for advance procurement are
obligated only for the procurement of
those long-lead items that are necessary
in order to meet a planned delivery
schedule for complete major end items
that are programmed under the contract
to be acquired with funds appropriated
for a subsequent fiscal year (including
an economic order quantity of such
long-lead items when authorized by law
(10 U.S.C. 2306b(i)(4)(b)).

(7) All other requirements of law are
met and there are no other statutory
restrictions on using a multiyear
contract for the specific system or
component (10 U.S.C. 2306b(i)(2)). One
such restriction may be the achievement
of specified cost savings. If the agency
finds, after negotiations with the
contractor(s), that the specified savings
cannot be achieved, the head of the
agency shall assess the savings that,
nevertheless, could be achieved by
using a multiyear contract. If the savings
are substantial, the head of the agency
may request relief from the law’s
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specific savings requirement. The
request shall—

(1) Quantify the savings that can be
achieved;

(ii) Explain any other benefits to the
Government of using the multiyear
contract;

(iii) Include details regarding the
negotiated contract terms and
conditions; and

(iv) Be submitted to OUSD (AT&L)
DPAP for transmission to Congress via
the Secretary of Defense and the

President.
* * * * *

(g) The head of an agency shall not
award a multiyear contract using fiscal
year 2005 appropriated funds unless—

(1) The Secretary of Defense has
submitted to Congress a budget request
for full funding of units to be procured
through the contract;

(2) Cancellation provisions in the
contract do not include consideration of
recurring manufacturing costs of the
contractor associated with the
production of unfunded units to be
delivered under the contract; and

(3) The contract provides that
payments to the contractor under the
contract shall not be made in advance
of incurred costs on funded units
(Section 8008 of Pub. L. 108—-287).

(h) Do not award a multiyear contract
using fiscal year 2005 appropriated
funds that provides for a price
adjustment based on a failure to award
a follow-on contract (Section 8008 of
Public Law 108-287).

m 5. Section 217.173 is revised to read as
follows:

217.173 Multiyear contracts for weapon
systems.

As authorized by 10 U.S.C. 2306b(h)
and subject to the conditions in

217.172(e), the head of the agency may
enter into a multiyear contract for—

(a) A weapon system and associated
items, services, and logistics support for
a weapon system; and

(b) Advance procurement of
components, parts, and materials
necessary to manufacture a weapon
system, including advance procurement
to achieve economic lot purchases or
more efficient production rates (see
217.174 regarding economic order
quantity procurement).

217.174 [Amended]

m 6. Section 217.174 is amended in
paragraph (c) by removing
“217.173(b)(6)” and adding in its place
“217.172(e)(6)".

[FR Doc. 05-9183 Filed 5-6—05; 8:45 am|]
BILLING CODE 5001-08-P



24326

Proposed Rules

Federal Register
Vol. 70, No. 88

Monday, May 9, 2005

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21137; Directorate
Identifier 2002—NM-86—AD]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited
(Jetstream) Model 4101 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
BAE Systems (Operations) Limited
(Jetstream) Model 4101 airplanes. This
proposed AD would require repetitive
detailed and specialized inspections to
detect fatigue damage in the fuselage,
replacement of certain bolt assemblies,
and corrective actions if necessary. This
proposed AD is prompted by a review
of primary airframe fatigue test results
and Maintenance Steering Group 3
(MSG-3) analysis. We are proposing this
AD to detect and correct fatigue damage
of the fuselage, door, engine nacelle,
empennage, and wing structures, which
could result in reduced structural
integrity of the airplane.

DATES: We must receive comments on
this proposed AD by June 8, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact British
Aerospace Regional Aircraft American
Support, 13850 Mclearen Road,
Herndon, Virginia 20171.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
The docket number is FAA-2005—
21137; the directorate identifier for this
docket is 2002—NM-86—AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-21137; Directorate Identifier
2002-NM-86—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register

published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified us that an
unsafe condition may exist on all BAE
Systems (Operations) Limited
(Jetstream) Model 4101 airplanes. The
CAA advises that, following an
extensive review of the primary airframe
fatigue test results and Maintenance
Steering Group 3 (MSG-3) analysis for
the Model 4101 airplanes, new areas
and thresholds of fatigue damage were
identified. New inspections and
revisions to existing inspections for
fatigue damage (requirements and
inspection thresholds in particular) are
needed to address the findings. These
inspections are necessary to maintain
the structural integrity of the airplane.
Fatigue damage of the fuselage, door,
engine nacelle, empennage, and wing
structures, if not detected and corrected
in a timely manner, could result in
reduced structural integrity of the
airplane.

Relevant Service Information

BAE Systems (Operations) Limited
has issued Service Bulletin J41-51-001,
Revision 2, dated April 30, 2003. The
service bulletin describes procedures for
repetitive detailed and specialized
inspections of the fuselage to detect
fatigue damage, replacement of the bolt
assemblies of the pintle bearing housing
and upper club foot fitting with new
bolt assemblies, and corrective actions if
necessary. The specialized inspections
include eddy current inspections
(including high frequency and rotating),
radiographic inspections, a magnetic
particle inspection, and a torque
measurement. The areas to be inspected
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are located in or around door, fuselage,
engine nacelle, empennage, and wing
structures. In addition, the service
bulletins specify submitting inspection
reports after most of the inspection
procedures are completed. The
corrective actions include replacing a
damaged part with a new part, and
repairing damage in accordance with
the service bulletin, or in accordance
with a method approved by BAE
Systems (Operations) Limited if damage
is outside specified limits.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. The CAA mandated the
service information and issued British
airworthiness directive 005—-02—-2002 to
ensure the continued airworthiness of
these airplanes in the United Kingdom.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. We have
examined the CAA’s findings, evaluated
all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘‘Differences
Between the Proposed AD and the
Service Bulletin.”

Differences Between the Proposed AD
and the Service Bulletin

Operators should note that, although
the Accomplishment Instructions of the
referenced service bulletin describes
procedures for submitting inspection
reports, this proposed AD would not
require those actions. We do not need
this information from operators.

The service bulletin specifies that you
may contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions
using a method that we or the CAA (or
its delegated agent) approve. In light of
the type of repair that would be required
to address the unsafe condition, and
consistent with existing bilateral
airworthiness agreements, we have
determined that, for this proposed AD,

a repair we or the CAA approve would
be acceptable for compliance with this
proposed AD.

Grace Period

Operators should note that, although
the service bulletin does not list a grace
period in the compliance times for some
of the actions, this proposed AD adds a
grace period to the compliance times.
We find that a grace period will keep

airplanes from being grounded

unnecessarily.
Also, although the service bulletin
specifies a grace period for some
actions, this proposed AD has a
different grace period. We find that this
modified grace period will keep

airplanes from being grounded

unnecessarily.

Clarification of Flight Cycle
Terminology

Operators should note that, although
the Accomplishment Instructions of the

ESTIMATED COSTS

referenced service bulletins use
“flights’” to define some compliance
times, this proposed AD uses ““total
flight cycles.”

Clarification of Inspection Terminology

In this proposed AD, the “detailed
visual inspection,” “detailed internal
visual inspection,” “detailed internal
inspection,” and ‘““detailed external
visual inspection” specified in the
service bulletin are referred to as a
“detailed inspection.” We have
included the definition for a detailed
inspection in Note 1 of the proposed
AD.

Clarification of Initial Inspection
Threshold

For airplanes not inspected
previously, the service bulletin specifies
inspection thresholds of 8 years and 4
years after first flight. However, for
these same airplanes, paragraph (g) of
this proposed AD specifies an
inspection threshold of 96 months (8
years) and 48 months (4 years), as
applicable, after the date of issuance of
the original standard Airworthiness
Certificate or the date of issuance of the
original Export Certificate of
Airworthiness. This decision is based
on our determination that “first flight”
may be interpreted differently by
different operators. We find that our
proposed terminology is generally
understood within the industry and
records will always exist that establish
these dates with certainty.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Cost per air- Number of
Action X\éﬁrrlg é;g%%er Iﬁgfrr Parts plane,pper in- | U.S.-registered Fleet cost
spection cycle airplanes
Inspections of the door 17 $65 | NONE ....ooovveeiieeieccieee, $1,105 57 | Up to $62,985, per in-
structure. spection cycle.
Inspections of the fuse- 164 65 | NON€ ..ooveeeieiieeeeeeees 10,660 57 | Up to $607,620, per in-
lage structure. spection/replacement
cycle.
Inspections of the engine 4 65 | NONe ....oovvviiiiiieeeeeeeee 260 57 | Up to $14,820, per in-
nacelle structure. spection cycle.
Inspections of the empen- 14 65 | NONe ....oovvviiiiiieeeeeeeee 910 57 | Up to $51,870, per in-
nage structure. spection cycle.
Inspections of the wing 24 65 | NONe ....oovvviiiiiieeeeeeeee 1,560 57 | Up to $88,920, per in-
structure. spection cycle.

The total proposed actions would take
about 223 work hours per airplane, at an
average labor rate of $65 per work hour.

Based on these figures, the estimated
cost of the total proposed AD for U.S.

operators is up to $826,215, or $14,495
per airplane, per inspection cycle.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

BAE Systems (Operations) Limited
(Formerly British Aerospace Regional
Aircraft): Docket No. FAA-2005-21137;
Directorate Identifier 2002-NM—-86—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
June 8, 2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to all BAE Systems

(Operations) Limited Model Jetstream 4101
airplanes, certificated in any category.

TABLE 1.—APPENDIX 1 COMPLIANCE TIMES

Unsafe Condition

(d) This AD was prompted by a review of
primary airframe fatigue test results and
Maintenance Steering Group 3 (MSG-3)
analysis. We are issuing this AD to detect and
correct fatigue damage of the fuselage, door,
engine nacelle, empennage, and wing
structures, which could result in reduced
structural integrity of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term ‘‘the service bulletin,” as used
in this AD, means BAE Systems (Operations)
Limited Service Bulletin J41-51-001,
Revision 2, dated April 30, 2003.

Inspection and Corrective Actions

(g) At the compliance times specified in
the “Initial Compliance Time” column of
Tables 1, 2, 3, 4, and 5 of this AD: Do the
applicable detailed inspections and
specialized inspections to detect fatigue
damage, and replacement of certain bolt
assemblies, and any applicable corrective
actions, in accordance with the
Accomplishment Instructions of the service
bulletin. Do any corrective action before
further flight. Repeat the inspections and
replacement thereafter at intervals specified
in the “Repetitive Intervals” column of
Tables 1, 2, 3, 4, and 5 of this AD.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirrors, magnifying
lenses, etc. may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Part # of actions
specified in appendix
1 of the service bul-

Initial compliance time

(whichever occurs later between the times in “inspection threshold” and “grace

period”)

Repetitive intervals

letin

Inspection threshold

Grace period

Before the accumulation of 22,500
total flight cycles and after the accu-
mulation of 20,000 total flight cycles.

Before the accumulation of 20,000

Before the accumulation of 21,000

1,6 e
2

total flight cycles.
3,57 oo

total flight cycles.
4o

Before the accumulation of 26,000
total flight cycles and after the accu-
mulation of 20,000 total flight cycles.

Within 500 flight cycles after the effec-
tive date of this AD.

Within 500 flight cycles after the effec-
tive date of this AD.

Within 500 flight cycles after the effec-
tive date of this AD.

Within 500 flight cycles after the effec-
tive date of this AD.

At intervals not to exceed 3,300 flight
cycles.

At intervals not to exceed 5,200 flight
cycles.

At intervals not to exceed 10,000 flight
cycles.

At intervals not to exceed 26,000 flight
cycles.
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TABLE 2.—APPENDIX 2 COMPLIANCE TIMES

Part # of actions
specified in appendix
2 of the service bul-

Initial compliance time
(whichever occurs later between the times in “inspection/replacement threshold”
and “grace period”)

Repetitive intervals

letin Inspection/replacement threshold Grace period

1,8,32 s Within 96 months after the date of | 12 months after the effective date of | At intervals not to exceed 24 months.
issuance of the original standard Air- this AD.
worthiness Certificate or the date of
issuance of the original Export Cer-
tificate of Airworthiness, whichever
occurs later.

2 Before the accumulation of 23,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 10,000 flight
total flight cycles. tive date of this AD. cycles.

4,10, 11,12, 13 ... Before the accumulation of 20,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 6,600 flight
total flight cycles. tive date of this AD. cycles.

5 Within 48 months after the date of | 12 months after the effective date of | At intervals not to exceed 24 months.
issuance of the original standard Air- this AD.
worthiness Certificate or the date of
issuance of the original Export Cer-
tificate of Airworthiness, whichever
occurs later.

B e Before the accumulation of 20,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 5,400 flight
total flight cycles. tive date of this AD. cycles.

T o Before the accumulation of 22,400 | Within 500 flight cycles after the effec- | At intervals not to exceed 8,200 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

8 Before the accumulation of 19,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 8,200 flight
total flight cycles. tive date of this AD. cycles.

9 Before the accumulation of 23,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 23,000 flight
total flight cycles. tive date of this AD. cycles.

14 e, Before the accumulation of 19,700 | Within 500 flight cycles after the effec- | At intervals not to exceed 4,700 flight
total flight cycles. tive date of this AD. cycles.

15 Before the accumulation of 25,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 13,600 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

16,19, 20 ..ceeeeeee. Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 25,800 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

17,21, 29, 30 .......... Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 30,000 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

18 Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 33,000 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

22 Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 16,500 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

23 Before the accumulation of 22,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 7,400 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

24 i Before the accumulation of 23,600 | Within 500 flight cycles after the effec- | At intervals not to exceed 15,700 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

25 Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 12,700 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

26 i Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed the 21,800
total flight cycles and after the accu- tive date of this AD. flight cycles.
mulation of 20,000 total flight cycles.

27 e, Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 18,300 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

28 Between 20,000 and 26,000 total flight | Within 500 flight cycles after the effec- | At intervals not to exceed 9,500 flight
cycles. tive date of this AD. cycles.

31 Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 16,300 flight
total flight cycles and after the accu- tive date of this AD. cycles.
mulation of 20,000 total flight cycles.

33 Before the accumulation of 26,000 | Within 500 flight cycles after the effec- | At intervals not to exceed 26,000 flight

total flight cycles.

tive date of this AD.

cycles.
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TABLE 3.—APPENDIX 3 COMPLIANCE TIMES

Part # of actions speci-
fied in appendix 3 of

Initial compliance time

(whichever occurs later between the times in “inspection threshold” and “grace period”)

Repetitive intervals

the service bulletin

Inspection threshold

Grace period

Before the accumulation of 24,000 total flight
cycles and after
20,000 total flight cycles.

the accumulation of date of this AD.

Within 500 flight cycles after the effective

At intervals not to ex-
ceed 11,000 flight
cycles.

TABLE 4.—APPENDIX 4 COMPLIANCE TIMES

Part # of actions speci-
fied in appendix 4 of

Initial Compliance time

(whichever occurs later between the times in “inspection threshold” and “grace period”)

Repetitive intervals

the service bulletin

Inspection threshold

Grace period

T o

cycles and after

20,000 total flight cycles.
2

cycles and after

20,000 total flight cycles.
3,5 s

whichever occurs later.
4,6 s

occurs later.

Before the accumulation of 26,000 total flight

Before the accumulation of 26,000 total flight

Within 48 months after the date of issuance
of the original standard Airworthiness Cer-
tificate or the date of issuance of the origi-
nal Export Certificate of Airworthiness,

96 months after the date of issuance of the
original standard Airworthiness Certificate
or the date of issuance of the original Ex-
port certificate of Airworthiness, whichever

the accumulation of date of this AD.

the accumulation of date of this AD.

Within 500 flight cycles after the effective

Within 500 flight cycles after the effective

12 months after the effective date of this AD

12 months after the effective date of this AD

At intervals not to ex-
ceed 12,000 flight
cycles.

At intervals not to ex-
ceed 30,000 flight
cycles.

At intervals not to ex-
ceed 48 months.

At intervals not to ex-
ceed 48 months.

TABLE 5.—APPENDIX 5 COMPLIANCE TIMES

Part # of actions speci-
fied in appendix 5 of

Initial compliance time

(whichever occurs later between the times in “inspection threshold” and “grace period”)

Repetitive intervals

the service bulletin

Inspection threshold

Grace period

1,7 e,
cycles and after
20,000 total flight cycles.
2,56 i,
cycles and after
20,000 total flight cycles.
3,4 s

total flight cycles.

Before the accumulation of 26,000 total flight

Before the accumulation of 26,000 total flight

Before the accumulation of 26,000 total flight
cycles and after the accumulation 20,000

the accumulation of date of this AD.

the accumulation of date of this AD.

date of this AD.

Within 500 flight cycles after the effective

Within 500 flight cycles after the effective

Within 500 flight cycles after the effective

At intervals not to ex-
ceed 30,000 flight
cycles.

At intervals not to ex-
ceed 9,000 flight cy-
cles.

At intervals not to ex-
ceed 7,900 flight cy-
cles.

Repairs for Damage Beyond Service Bulletin
Limits

(h) If any fatigue damage is found that
exceeds the limits specified in the service
bulletin: Before further flight, repair the
damage according to a method approved by
either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate; or the Civil Aviation Authority
(or its delegated agent).

Previous Actions

(i) Actions done before the effective date of
this AD in accordance with BAE Systems
(Operations) Limited Service Bulletin J41—
51-001, dated February 15, 2002; and
Revision 1, dated August 7, 2002, are
acceptable for compliance with the
requirements of paragraphs (g) and (h) of this
AD.

No Report Required

(j) Although the service bulletin referenced
in this AD specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(1) British airworthiness directive 005—02—
2002 also addresses the subject of this AD.

Issued in Renton, Washington, on April 29,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-9185 Filed 5—6—05; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21139; Directorate
Identifier 2003-NM-196—-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL600-1A11 (CL-600), Model
CL-600-2A12 (CL-601), and Model CL—
600-2B16 (CL-601-3A, CL-601-3R,
and CL-604) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model CL600-1A11
(CL-600), Model CL—-600-2A12 (CL—
601), and Model CL-600-2B16 (CL—
601-3A, CL-601-3R, and CL-604) series
airplanes. This proposed AD would
require operators to assign serial
numbers or part numbers to certain
landing gear parts; and to establish the
number of landings on the parts, if
necessary. This proposed AD also
would require operators to revise the
Airworthiness Limitations section of the
Instructions for Continued
Airworthiness to reflect the new life
limits of the landing gear parts. This
proposed AD is prompted by reports
that landing gear parts that have safe-life
limits but do not have serial numbers or
part numbers can be removed from one
landing gear and re-installed on another,
making tracking difficult. We are
proposing this AD to prevent life-
limited landing gear parts from being
used beyond their safe-life limits, which
could lead to collapse of the landing
gear.

DATES: We must receive comments on
this proposed AD by June 8, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov

and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DG 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: room PL—401 on the
plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Canadair, Aerospace Group, P.O.
Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
21139; the directorate identifier for this
docket is 2003—-NM-196—AD.

FOR FURTHER INFORMATION CONTACT:
Serge Napoleon, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7312; fax
(516) 794—-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-21139; Directorate Identifier
2003-NM-196—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket

BOMBARDIER SERVICE BULLETINS

Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified us that an
unsafe condition may exist on certain
Bombardier Model CL600-1A11 (CL—
600), Model CL-600-2A12 (CL-601),
and Model CL-600-2B16 (CL-601—-3A,
CL-601-3R, and CL604) series
airplanes. TCCA advises that certain
main landing gear (MLG) and nose
landing gear (NLG) parts that are listed
as safe-life items with structural life
limits in the Airworthiness Limitations
Section of the Instructions for
Continued Airworthiness, could be
removed from a landing gear and re-
installed on another landing gear. These
parts may not have part numbers or
serial numbers, making tracking
difficult. This condition, if not
corrected, could result in life-limited
landing gear parts being used beyond
their safe-life limits, which could lead
to collapse of the landing gear.

Relevant Service Information

Bombardier has issued the service
bulletins listed in the following table.
These service bulletins describe
procedures for assigning part numbers
or serial numbers to certain MLG and
NLG life-limited parts.

Bombardier service bulletin Revision

Date

Model

600-0710
601-0546

December 15, 2003
December 15, 2003

CL600-1A11 (CL-600) series airplanes.
CL-600-2A12 (CL-601) and CL-600-2B16 (CL—601-
3A, and CL-601-3R) series airplanes.
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BOMBARDIER SERVICE BULLETINS—Continued

Bombardier service bulletin

Revision

Date

Model

604-32-014 Original

May 31, 2002

CL-600-2B16 (CL-604) series airplanes.

Bombardier has also issued the
following Canadair temporary revisions
(TR) to the applicable Airworthiness
Limitations Section for the Instructions

for Continued Airworthiness of the
applicable Canadair Time-Limits/
Maintenance Check Manual. These TRs
incorporate new life limits for the

CANADAIR TEMPORARY REVISIONS

landing gear parts described in the
Bombardier service bulletins.

Applicable Canadair time- Manual
Temporary revision Iimits/maintenanlce check section Model
manua

5—-116, dated April 11, 2002 .... | PSP 605 ......ccooooeiiiiiiieiieee 5-10-10 | CL600-1A11 (CL—600) series airplanes.

5-190, dated April 11, 2002 .... | PSP 6015 ......ccooeieveerienine 5-10-10 | CL-600—2A12 (CL-601) and Model CL-600-2B16, (CL—
601-3A and CL-601-3R) series airplanes.

5-191, dated April 11, 2002 .... | PSP 6015 .....cccooevveeierirninn 5-10-11 | CL-600—2A12 (CL-601) and Model CL-600-2B16, (CL—
601-3A and CL-601-3R) series airplanes.

5-192, dated April 11, 2002 .... | PSP 6015 .....cccooevveieierirenn 5-10-12 | CL-600—2A12 (CL-601) and Model CL-600-2B16, (CL—
601-3A and CL-601-3R) series airplanes.

5-2-6, dated April 11, 2002 .... | CL—604 ......ccceeriieiierieeeee 5-10-10 | CL-600-2B16, (CL—604) series airplanes.

5—204, dated April 11, 2002 .... | PSP 601A-5 ....cccoiiiiiiieee 5-10-10 | CL-600-2A12 (CL-601) and Model CL-600-2B16, (CL-
601-3A and CL-601-3R) series airplanes.

5-205, dated April 11, 2002 .... | PSP 601A-5 ....cccoiiiiiiieene 5-10-11 | CL-600-2A12 (CL-601) and Model CL-600-2B16, (CL-
601-3A and CL-601-3R) series airplanes.

5-206, dated April 11, 2002 .... | PSP 601A-5 ....cccoiiiiiiieens 5-10-12 | CL-600-2A12 (CL-601) and Model CL-600-2B16, (CL-
601-3A and CL-601-3R) series airplanes.

We have determined that
accomplishment of the actions specified
in the service information will
adequately address the unsafe
condition. TCCA mandated the service
information and issued Canadian
airworthiness directives CF—2003—18R1,
dated January 17, 2005; CF—2003-20,
dated July 24, 2003; and CF-2003-21R1,

dated January 21, 2005; to ensure the
continued airworthiness of these
airplanes in Canada.

The Bombardier service bulletins refer
to the following Messier-Dowty service
bulletins as additional sources of service
information for adding part numbers or
serial numbers by vibro-peening the
numbers on MLG and NLG components
that do not have them. The Messier-

MESSIER-DOWTY SERVICE BULLETINS

Dowty service bulletins also give
instructions for ensuring that the new
serial numbers are listed in the aircraft
log as life-limited parts, and for
determining the number of landings for
parts without a part number or serial
number on which the time since new
and cycles since new have not been

tracked.

Messier-Dowty service bulletin

Model

Landing gear
component

Corresponding
Bombardier service
bulletin(s)

M-DT SB104467009/010-32—1, dated March
19, 2001.

M-DT SB19090-32-4, dated March 19, 2001

M-DT SB20020-32-5, dated July 12, 2001 ....

M-DT SB200814001-32-3, dated March 19,
2001.

M-DT SB200922001/2-32-6, dated March
19, 2001.

M-DT SB200924003/004—-32-16, dated July
12, 2001.

M-DT SB6100-32-10, dated March 19, 2001

M-DT SB6500-32—-1, dated March 19, 2001 ..

M-DT SB7200-32-6, dated March 19, 2001 ..

CL600-1A11 (CL-600), CL-600-2A12 (CL-
601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes.

CL-600—2B16 (CL—604) series airplanes

CL-600-2B16 (CL—604) series airplanes

CL600-1A11 (CL-600), CL-600-2A12 (CL-
601), and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes.

CL600-1A11 (CL—600) series airplanes

CL600-1A11(CL-600) series airplanes

CL-600—2A12 (CL-601) and CL-600-2B16
(CL-601-3A and CL-601-3R) series air-
planes.

CL600-1A11 (CL-600), CL-600—2A12 (CL-
601), and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes.

CL600-1A11 (CL-600), CL-600-2A12 (CL-
601), and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes.

MLG side strut retrac-
tion actuator eye
bolt.

MLG shock strut

NLG shock strut

NLG drag brace hinge
pin.

MLG shock strut

NLG shock strut

MLG side strut retrac-
tion actuator.

MLG side strut retrac-
tion actuator.

NLG drag brace hinge
pin.

600-0710 and 601—
0546.

604-32-014.

604-32-014.

600-0710 and 601—
0546.

600-0710.

600-0710.

600-0710 and 601—
0546.

600-0710 and 601—
0546.

600-0710 and 601—
0546.
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MESSIER-DOWTY SERVICE BULLETINS—Continued

Landing gear Corresponding

Messier-Dowty service bulletin Model Bombardier service
component bulletin(s)
M-DT SB7300-32-16, dated July 12, 2001 .... | CL-600—2A12 (CL-601) and CL-600-2B16 | NLG shock strut ......... 601-0546.

(CL-601-3A and CL-601-3R) series air-

planes.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Canada and are type-
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. We have
examined TCCA’s findings, evaluated
all pertinent information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States. Therefore, we are proposing this
AD, which would require operators to
assign serial numbers or part numbers to
certain landing gear parts; and to

establish the number of landings on the
parts, if necessary. This proposed AD
also would require operators to revise
the Airworthiness Limitations section of
the Instructions for Continued
Airworthiness to reflect the new life
limits of the landing gear parts. The
proposed AD would require you to use
the service information described
previously to perform these actions,
except as discussed under “Difference
Between the Proposed AD and the
Bombardier Service Bulletins.”

Difference Between the Proposed AD
and the Bombardier Service Bulletins

The Bombardier service bulletins
request that operators submit
incorporation notices to Bombardier
after each new part/serial number and
landings assigned to these parts are

ESTIMATED COSTS

added. This proposed AD does not
include this action.

Clarification of Compliance Time

Canadian airworthiness directive CF—
2003-18R1, dated January 17, 2005,
does not list specific compliance times
in paragraph D for recording the number
of landings. For those airplanes affected
by Canadian airworthiness directive
CF-2003-18R1, this proposed AD
would require compliance at the
applicable compliance time listed in
paragraphs A and B of that
airworthiness directive.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
assign serial numbers or part numbers to
certain landing gear parts to comply
with this proposed AD.

Number of
Work | Average labor Cost per air- U.S.- reg-
Model hours rate per hour Parts plane istered air- Flest cost
planes
CL600—-1A11 (CL—600) ......ccvveuenne 13 $845 54 | $45,630
CL-600-2A12 (CL-601), CL- 9 585 128 74,880
600-2B16 (CL-601-3A and
CL-601-3R).
CL-600-2B16 (CL604) .......eeveuee 5 B5 | NONE ..ooviieceirieceereeeseee e 325 119 38,675

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Bombardier, Inc. (Formerly Canadair):
Docket No. FAA-2005-211309;

Directorate Identifier 2003—NM-196—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
June 8, 2005.

Affected ADs
(b) None.

TABLE 1.—APPLICABILITY

Applicability
(c) This AD applies to the Bombardier

airplane models, certificated in any category,
listed in Table 1 of this AD.

Bombardier model—

As identified in Bombardier service bulletin—

CL600-1A11 (CL-600) series airplanes

CL-600-2A12 (CL-601) and CL-600-2B16 (CL-601-3A, and CL-

601-3R) series airplanes.
CL-600-2B16 (CL-604) series airplanes

600-0710, Revision 01, dated December 15, 2003.
601-0546, Revision 01, dated December 15, 2003.

604-32-014, dated May 31, 2002.

Unsafe Condition

(d) This AD was prompted by reports that
landing gear parts that have safe-life limits
but do not have serial numbers or part
numbers can be removed from one landing
gear and re-installed on another, making
tracking difficult. We are issuing this AD to
prevent life-limited landing gear parts from
being used beyond their safe-life limits,
which could lead to collapse of the landing
gear.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Add Serial Numbers or Part Numbers

(f) At the applicable compliance time
specified in paragraph (f)(1), (f)(2), or (f)(3) of
this AD: Add serial numbers and part
numbers, as applicable, to the parts
identified in the service bulletins. Do all
actions in accordance with the applicable
service bulletin.

(1) For parts identified in the Bombardier
Service Bulletin 600-0710, Revision 01,
dated December 15, 2003; and Bombardier
Service Bulletin 601-0546, Revision 01,
dated December 15, 2003; as having a
compliance time of “five years for the parts
listed in Part A”’: Within 60 months after the
effective date of this AD.

(2) For parts identified in Bombardier
Service Bulletin 600-0710, Revision 01,
dated December 15, 2003; and Bombardier
Service Bulletin 601-0546, Revision 01,

dated December 15, 2003; as having a
compliance time of “ten years for the parts
listed in Part B”’: Within 120 months after the
effective date of this AD.

(3) For parts identified in the Bombardier
Service Bulletin 604-32—-014, dated May 31,
2002, as having a compliance time of “no
later than a calendar time of 8 years”: Within
96 months after the effective date of this AD.

Note 1: The Bombardier service bulletins
refer to the Messier-Dowty service bulletins
in Table 2 of this AD as additional sources
of service information for adding part
numbers or serial numbers by vibro-peening
the numbers on MLG and NLG components
that do not have them; and for determining
the number of landings for parts without a
part number or serial number on which the
time since new (TSN) and cycles since new
(CSN) have not been tracked.

TABLE 2.—MESSIER-DOWTY SERVICE BULLETINS

Messier-Dowty service bulletin

Model

Corresponding
Bombardier service
bulletin(s)

Landing gear
component

M-DT SB104467009/010-32—1, dated March
19, 2001.

M-DT SB19090-32—4, dated March 19, 2001

M-DT SB20020-32-5, dated July 12, 2001 ....

M-DT SB200814001-32-3, dated March 19,
2001.

M-DT SB200922001/2-32—-6, dated March
19, 2001.
M-DT SB200924003/004-32-16, dated July

12, 2001.
M-DT SB6100-32-10, dated March 19, 2001

M-DT SB6500-32—-1, dated March 19, 2001 ..

M-DT SB7200-32-6, dated March 19, 2001 ..

M-DT SB7300-32-16, dated July 19, 2001 ....

CL600-1A11 (CL-600), CL-600-2A12 (CL-
601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes.

CL-600-2B16 (CL-604) series airplanes

CL-600-2B16 (CL-604) series airplanes

CL600-1A11 (CL-600), CL-600-2A12 (CL-
601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes.

CL600-1A11 (CL-600) series airplanes

CL600-1A11 (CL-600) series airplanes ........

CL-600—2A12 (CL-601) and CL-600-2B16
(CL-601-3A and CL-601-3R) series air-
planes.

CL600-1A11 (CL-600), CL-600—-2A12 retrac-
tion (CL-601) and CL-600-2B16 (CL—601—
3A and CL-601-3R) series airplanes.

CL600-1A11 (CL-600), CL-600-2A12 (CL-
601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes.

CL-600—2A12 (CL-601) and CL-600-2B16
(CL-601-3A and CL-601-3R) series air-
planes.

MLG side strut retrac- | 600—-0710 and 601—

tion actuator eye 0546.
bolt.

MLG shock strut ......... 604-32-014.

NLG shock strut ......... 604-32-014.

NLG drag brace hinge | 600-0710 and 601—
pin. 0546.

MLG shock strut ......... 600-0710.

NLG shock strut ......... 600-0710.

MLG shock strut pin ... | 601-0546.

600-0710 and 601—
0546.

MLG side strut retrac-
tion actuator.

600-0710 and 601—
0546.

NLG drag brace hinge
pin.

NLG shock strut 601-0546.
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Establish the Number of Landings

(g) At the applicable time specified in
paragraph (f) of this AD: If a component does
not have a S/N and the CSN or TSN were not
tracked, use the formula in the applicable
Messier-Dowty service bulletin in Table 2 of
this AD to establish the number of landings
(TSN or CSN), and record the newly

calculated TSN or CSN in the aircraft log
books.

Revise the Airworthiness Limitations
Section (ALS)

(h) Within 30 days after the effective date
of this AD, revise the ALS of the applicable
Instructions for Continued Airworthiness to
reflect the new life limits of the landing gear

parts by inserting copies of the Canadair
temporary revisions (TR) in Table 3 of this
AD into the ALS of the applicable Canadair
Time-Limits/Maintenance Check Manual.
When the contents of the TRs are included
in the general revisions of the ALS, these TRs
may be removed provided the relevant
information in the ALS is identical to that in
the TRs.

TABLE 3.—CANADAIR TEMPORARY REVISIONS

o Applicable Canadair time-lim- Manual
Temporary revision its?r?]aintenance check manual section Model

5-116, dated April 11, 2002 .... | PSP 605 .......ccccooieiiiiriiieieenne. 5-10-10 | CL600-1A11 (CL—600) series airplanes

5-190, dated April 11, 2002 .... | PSP 601-5 .....cccocvecverireeneen. 5-10-10 | CL-600-2A12 (CL-601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes

5-191, dated April 11, 2002 .... | PSP 601-5 .....cccocvvcerireenenen. 5-10-11 | CL-600-2A12 (CL-601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes

5-192, dated April 11, 2002 .... | PSP 601-5 .....cccocveivinireenenen. 5-10-12 | CL-600-2A12 (CL-601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes

5-2-6, dated April 11, 2002 .... | CL—604 .......ccceriiveiienieeeene 5-10-10 | CL-600—-2B16 (CL-604) series airplanes

5—204, dated April 11, 2002 .... | PSP 601A-5 ....cccoiiiiiiiiens 5-10-10 | CL-600—2A12 (CL-601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes

5205, dated April 11, 2002 .... | PSP 601A-5 ....cccoiiiiiiiiiee 5-10-11 | CL-600—2A12 (CL-601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes

5-206, dated April 11, 2002 .... | PSP 601A-5 ....cccoiiiiiiiieenee 5-10-12 | CL-600—2A12 (CL-601) and CL-600-2B16 (CL-601-3A and
CL-601-3R) series airplanes

Parts Installation

(i) As of the effective date of this AD, no
person may install on any airplane a landing
gear part, unless it has had the applicable
part number (P/N) or serial number (S/N)
added in accordance with paragraph (f) of
this AD; and had the number of landings
established in accordance with paragraph (g)
of this AD.

No Reporting Required

(j) Although the service bulletins identified
in paragraph (f) of this AD request that
operators submit incorporation notices to
Bombardier after each new P/N or S/N and
landings assigned to these parts is added, this
AD does not include that action.

Actions Done in Accordance With Previous
Issues of Service Bulletins

(k) Actions done before the effective date
of this AD in accordance with Bombardier
Service Bulletin 601-0546, dated May 31,
2002; and Bombardier Service Bulletin 600—
0710, dated May 31, 2002; are acceptable for
compliance with the corresponding action
specified in this AD.

Alternative Methods of Compliance
(AMOCs)

(I) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.

Related Information

(m) Canadian airworthiness directives CF—
2003-18R1, dated January 17, 2005; CF—
2003-20, dated July 24, 2003; and CF-2003—
21R1, dated January 21, 2005; also address
the subject of this AD.

Issued in Renton, Washington, on April 29,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9186 Filed 5—-6—-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-21138; Directorate
Identifier 2004-NM-131-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, and —200C Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 737-100, —200,
and —200C series airplanes. This
proposed AD would require a one-time
detailed inspection for cracking of the
lugs of the inboard attach fittings of the
wing leading edge slat tracks at slat
numbers 2 and 5; prior or concurrent
actions for certain airplanes; repetitive
high-frequency eddy current (HFEC)
inspections for cracking of the lug

surfaces of those inboard attach fittings
if necessary; and replacement of the
attach fittings with new, improved
fittings. This proposed AD is prompted
by reports of damage to the lugs of
certain inboard attach fittings of the
leading edge slat tracks. We are
proposing this AD to prevent a lifted
slat, which, if the airplane performs any
non-normal maneuver during takeoff or
landing at very high angles of attack,
could lead to the loss of the slat and
reduced control of the airplane.

DATES: We must receive comments on
this proposed AD by June 23, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:
//dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.
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You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
21138; the directorate identifier for this
docket is 2004—-NM-131-AD.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6440; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-21138; Directorate Identifier
2004-NM-131-AD” in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except

Federal holidays. The Docket
Management Facility office (telephone
(800) 647—-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received reports of damage
to the lugs of the inboard attach fittings
of the wing leading edge slat tracks at
slat numbers 2 and 5 on several Boeing
Model 737-100, =200, and —200C series
airplanes. Two reports addressed
damage that occurred during takeoff and
four reports addressed damage that
occurred during flight. The other
damaged fittings were found during
routine maintenance inspections. In
most of the reports, the lugs of the
fittings had fractured or cracked. Both
lugs of one fitting had fractured and
were completely separated at the slat-to-
track attach bolt. The auxiliary track
was also lifted and there was damage to
the upper skin of the leading edge cavity
on each side. Boeing analysis has
determined this fitting damage was due
to cyclic fatigue. This condition, if not
corrected, could result in a lifted slat,
which, if the airplane performs any non-
normal maneuver during takeoff or
landing at very high angles of attack,
could lead to loss of the slat and
reduced control of the airplane.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 737-57—
1273, Revision 2, dated October 30,
2003. The service bulletin describes
procedures for a one-time detailed
visual inspection for cracking of the lugs
of the inboard attach fittings at slat
tracks 2 and 5 of the wing leading edge,
repetitive high-frequency eddy current
(HFEC) inspections for cracking of the
lug surfaces of those inboard attach
fittings, and replacement of the
aluminum inboard attach fittings with
new, improved steel inboard attach
fittings. Replacement of any aluminum
inboard attach fitting with a new,
improved steel inboard attach fitting
eliminates the need for the one-time
detailed inspection and the repetitive
HFEC inspections for that fitting.
Accomplishing the actions specified in
the service bulletin is intended to

ESTIMATED COSTS

adequately address the unsafe
condition.

Service Bulletin 737-57-1273,
Revision 2, specifies prior
accomplishment of portions of Boeing
Service Bulletin 737-57-1080, Revision
3, dated September 24, 1992 (applicable
to Group 2 airplanes only as listed in
Service Bulletin 737-57-1273). Among
other things, Service Bulletin 737-57—
1080, Revision 3, Figure 3, describes
procedures for inspecting the slat tab
support clip on slats 2 and 5 for
interference with the slat track inboard
attach fittings and trimming the subject
slat tab support clips to eliminate any
such interference.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
a one-time detailed inspection for
cracking of the lugs of the inboard
attach fittings at slat tracks 2 and 5 of
the wing leading edge, related
investigative actions, trimming the slat
tab support clip on slats 2 and 5 to
eliminate any interference with the slat
track inboard attach fittings if necessary,
and replacing the attach fittings with
new, improved fittings. Replacement of
any aluminum inboard attach fitting
with a new, improved steel inboard
attach fitting terminates the one-time
detailed inspection and the repetitive
HFEC inspections for that fitting. The
proposed AD would require you to use
the service information described
previously to perform these actions,
except as discussed under “Clarification
of Inspection Terminology.”

Clarification of Inspection Terminology

In this proposed AD, the “detailed
visual inspection” specified in the
Boeing service bulletin is referred to as
a ““detailed inspection.” We have
included the definition for a detailed
inspection in the proposed AD.

Costs of Compliance

This proposed AD would affect about
909 airplanes worldwide. The following
table provides the estimated costs for
U.S. operators to comply with this
proposed AD.

Number of
: Work | Average labor . :
Action hours rate per hour Parts cost Cost per airplane U.S.-registered Fleet cost
airplanes
Detailed inspection ....... 1 $65 | None .....cceeevveeeveneenns $65 e 522 | $33,930
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ESTIMATED CosTsS—Continued
Number of
Action Xgﬂ';'; ’?;’fer%%? Ir?(g?rr Parts cost Cost per airplane U.S.-registered Fleet cost

airplanes

HFEC Inspection .......... 4 65 | None .....ccoevvvriiinene 230, per inspection 522 | 120,060, per inspec-

cycle.. tion cycle.
Replace fitting .............. 2 65 | $1,674 oo 1,804 .o 522 | 941,688
Authority for This Rulemaking The Proposed Amendment later, perform a one-time detailed inspection

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-21138;
Directorate Identifier 2004—-NM-131-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by June 23, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
100, —200, and —200C series airplanes; line

numbers 1 through 1585 inclusive;
certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
damage to the lugs of certain inboard attach
fittings of the leading edge slat tracks. We are
issuing this AD to prevent a lifted slat,
which, if the airplane performs any non-
normal maneuver during takeoff or landing at
very high angles of attack, could lead to the
loss of the slat and reduced control of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term ‘‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-57-1273, Revision 2,
dated October 30, 2003; unless otherwise
specified in this AD.

Inspections

(g) Prior to the accumulation of 7,000 total
flight cycles or within 12 months after the
effective date of this AD, whichever occurs

for cracking and damage of the inboard attach
fittings at slats 2 and 5 of the wing leading
edge in accordance with the
Accomplishment Instructions of the service
bulletin.

Note 1: For the purposes of this AD, a
detailed inspection is “An intensive visual
examination of a specific structural area,
system, installation, or assembly to detect
damage, failure, or irregularity. Available
lighting is normally supplemented with a
direct source of good lighting at intensity
deemed appropriate by the inspector.
Inspection aids such as mirror, magnifying
lenses, etc., may be used. Surface cleaning
and elaborate access procedures may be
required.”

(1) If any crack or damage is found, replace
the cracked inboard attach fitting in
accordance with paragraph (h) of this AD.

(2) If no crack or damage is found, within
4,500 flight cycles or 18 months after the
detailed inspection required by paragraph (g)
of this AD, whichever occurs first, perform a
high-frequency eddy current (HFEG)
inspection for cracking of the lugs of the
inboard attach fittings in accordance with the
Accomplishment Instructions of the service
bulletin. If no crack is found, repeat the
HFEC inspection at intervals not to exceed
4,500 flight cycles.

Replacement of Fittings

(h) Replace the aluminum inboard attach
fittings with new, improved steel fittings at
the applicable compliance time in paragraph
(h)(1) or (h)(2) of this AD in accordance with
the Accomplishment Instructions of the
service bulletin. Replacement of any
aluminum fitting with a new, improved steel
fitting terminates the one-time detailed
inspection and the repetitive HFEC
inspections required by paragraph (g) of this
AD for that fitting.

(1) If any crack or damage is found during
any inspection required by paragraphs (g) or
(i) of this AD, before further flight.

(2) If no crack or damage is found during
any inspection required by paragraph (g) or
(i) of this AD, within 30,000 flight cycles or
within 120 months after the effective date of
this AD, whichever occurs first.

Concurrent Service Bulletin

(i) For airplanes listed in Group 2 of Boeing
Special Attention Service Bulletin 737-57—
1273, Revision 2: Prior to or during the one-
time detailed inspection for cracking or
damage required by paragraph (g) of this AD
or during replacement of the fitting required
by paragraph (h) of this AD, whichever
occurs first, perform a detailed inspection on
slats 2 and 5 for interference of the slat tab
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support clips with the slat track attach
fittings and trim the support clips to
eliminate any interference with the attach
fittings as applicable; in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-57-1080, Revision 3,
Figure 3, dated September 24, 1992; and
replace any cracked or damaged aluminum
attach fitting with a new, improved steel
fitting in accordance with paragraph (h) of
this AD.

Actions Accomplished Per Previous Issue of
Service Bulletin

(j) Actions accomplished before the
effective date of this AD in accordance with
Boeing Service Bulletin 737-57-1080, dated
September 10, 1973; Boeing Service Bulletin
737-57-1080, Revision 1, dated February 25,
1983; and Boeing Service Bulletin 737-57—
1080, Revision 2, dated August 24, 1989; are
considered acceptable for compliance with
the corresponding actions specified in
paragraph (i) of this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the repair must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—9187 Filed 5-6—05; 8:45 am|
BILLING CODE 4910-13-P

ACTION: Notice of proposed rulemaking
(NPRM).

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21140; Directorate
Identifier 2004—NM-274—-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-14, DC—-9-15,
and DC-9-15F Airplanes; and
McDonnell Douglas Model DC-9-20,
DC-9-30, DC-9-40, and DC-9-50
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
transport category airplanes listed
above. This proposed AD would require
repetitive inspections for cracks of the
main landing gear (MLG) shock strut
cylinder, and related investigative and
corrective actions if necessary. This
proposed AD is prompted by two
reports of a collapsed MLG and a report
of cracks in two MLG cylinders. We are
proposing this AD to detect and correct
fatigue cracks in the shock strut cylinder
of the MLG, which could result in a
collapsed MLG during takeoff or
landing, and possible reduced structural
integrity of the airplane.

DATES: We must receive comments on
this proposed AD by June 23, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024).

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Room PL—401, on the plaza level
of the Nassif Building, Washington, DC.
This docket number is FAA-2005—
21140; the directorate identifier for this
docket is 2004-NM-274—-AD.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5324; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-21140; Directorate Identifier
2004-NM-274—AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report of two
incidents of a collapsed main landing
gear (MLG) on one McDonnell Douglas
Model DC-9-32 airplane and one Model
DC-9-31 airplane. These incidents
happened when the MLG cylinder
cracked and failed. The cracks and
failures were caused by fatigue stresses
from inclusions in high-stress areas,
which caused sub-surface fatigue cracks
to propagate to the surface of the MLG
cylinder. After the two failures, the
airplane operator started an inspection
program and found cracks in two
additional cylinders before the cracks
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grew large enough to cause an MLG
failure. These additional cracks were
found on one McDonnell Douglas Model
DC-9-14 airplane and one Model DC—
9-15 airplane. Laboratory testing and
failure analysis confirmed that
inclusions and sub-surface fatigue
cracks were present in all four cases, at
the same location. This condition, if not
corrected, could result in a collapsed
MLG during takeoff or landing, and
possible reduced structural integrity of
the airplane.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin DC9-32A350, dated
December 3, 2004. The service bulletin

gives procedures for verifying the
number of landings on the MLG shock
strut cylinder by examining each
airplane’s service history. For airplanes
that have less than 60,000 landings on
the MLG, the service bulletin states that
no further action is required until the
MLG reaches the 60,000-landing
threshold.

The service bulletin also gives
procedures for reviewing the
maintenance records to determine if the
MLG shock strut cylinders on airplanes
identified in the service bulletin as
Group 3 have always been on Group 3
airplanes.

The service bulletin gives two
inspection options:

e Option 1: Fluorescent dye penetrant
inspection combined with fluorescent
magnetic particle inspection.

e Option 2: Phased array ultrasonic
inspection.

For MLG shock strut cylinders on
which no crack indication is found, the
service bulletin gives procedures for
repeating the inspections.

For MLG shock strut cylinders on
which any crack indication is found
during any inspection, the service
bulletin recommends related
investigative and corrective actions. The
related investigative and corrective
actions vary according to the inspection
option and are described in the table
below.

RELATED INVESTIGATIVE AND CORRECTIVE ACTIONS FOR CRACK INDICATIONS

Inspect to confirm crack
indication—

If crack indication confirmed—

If crack indication not confirmed—

Remove the cadmium
plating and repeat the
Option 1 inspection to
confirm the crack.

Remove the primer and
topcoat and repeat the
Option 2 inspection to
confirm the crack.

Option 1

Option 2 .....

Replace the shock strut cylinder and repeat either the Op-
tion 1 or Option 2 inspection at the applicable interval
indicated in the service bulletin.

Remove the cadmium plating and repeat the Option 2 in-
spection to re-confirm the crack indication.
If the crack indication is re-confirmed, replace the shock
strut cylinder and repeat either the Option 1 or Option 2
inspection at the applicable interval indicated in the
service bulletin

Apply the primer and topcoat, and repeat
either the Option 1 or Option 2 inspec-
tion at the applicable interval indicated
in the service bulletin.

Apply the primer and topcoat and repeat
either the Option 1 or Option 2 inspec-
tion at the applicable interval indicated
in the service bulletin.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe

condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service bulletin described
previously.

ESTIMATED COSTS

Costs of Compliance

There are about 644 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Average NUurélt_)?er ?f
Action Work hours labor rate Parts Cost per airplane istered agir- Fleet cost
per hour planes
Inspection, per inspection cycle ............... 4106 ............ $65 | None ............ $260 to 390 ........ 426 | $110,760 to
$166,140, per in-
spection cycle.

Explanation of Change to Applicability

We have specified model designations
in the applicability of this proposed AD
as published in the most recent type
certificate data sheet for the affected
models. These model designations do
not include the DC-9-10 and DC-9-33,
which are listed in paragraph 1.A.
“Effectivity,” of the referenced service
bulletin.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under

the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposedregulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

McDonnell Douglas: Docket No. FAA-2005—
21140; Directorate Identifier 2004-NM—
274—-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by June 23, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all McDonnell
Douglas Model DC-9-14, DC-9-15, and DC-
9-15F airplanes; Model DC-9-21 airplanes;
Model DC-9-31, DC-9-32, DC-9-32 (VC—
9C), DC-9-32F, DC-9-33F, DC-9-34, DC-9—
34F, and DC-9-32F (C-9A, C—9B) airplanes;
Model DC-9-41 airplanes; and Model DC-9-
51 airplanes; certificated in any category.

Unsafe Condition

(d) This AD was prompted by two reports
of a collapsed main landing gear (MLG) and
a report of cracks in two MLG cylinders. We
are issuing this AD to detect and correct
fatigue cracks in the shock strut cylinder of
the MLG, which could result in a collapsed
MLG during takeoff or landing, and possible
reduced structural integrity of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference Paragraph

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Alert Service Bulletin
DC9-32A350, dated December 3, 2004.

Records Review

(g) Before the applicable compliance time
specified in paragraph (h) or Table 1 of this
AD, as applicable, do the applicable actions
in paragraphs (g)(1) and (g)(2) of this AD.

(1) For all airplane groups: Review the
airplane maintenance records of the MLG to
determine its service history and the number
of landings on the MLG shock strut cylinder.

(2) For Group 3 airplanes identified in the
service bulletin: Review the maintenance
records to determine if the MLG cylinder on
each Group 3 airplane has always been on a
Group 3 airplane, and do the actions in
paragraph (k) of this AD.

Inspection

(h) Inspect the MLG shock strut cylinders
for cracks using the Option 1 or Option 2
non-destructive testing inspection described
in the service bulletin. Inspect in accordance
with the Accomplishment Instructions of the
service bulletin. Do the detailed inspection
before the accumulation of 60,000 total
landings on the MLG, or at the applicable
grace period specified in Table 1 of this AD,
whichever occurs later, except as provided
by paragraph (k) of this AD. If the review of
maintenance records is not sufficient to
conclusively determine the service history
and number of landings on the MLG shock
strut cylinder, perform the initial inspection
at the applicable grace period specified in
Table 1 of this AD.

TABLE 1.—GRACE PERIOD AND REPETITIVE INTERVAL

Airplanes identified in the
service bulletin as group

Grace period

Repetitive interval

3, except as provided by
paragraph (k) of this AD.
4

Within 18 months or 650 landings after the effective date of this AD,
whichever occurs first.
Within 18 months or 500 landings after the effective date of this AD,
whichever occurs first.
Within 18 months or 2,500 landings after the effective date of this AD,
whichever occurs first.
Within 18 months or 2,100 landings after the effective date of this AD,
whichever occurs first.

Intervals not to exceed 650 landings.
Intervals not to exceed 500 landings.

Intervals not to exceed 2,500 land-
ings.

Intervals not to exceed 2,100 land-
ings.

No Crack Indication Found

(i) If no crack indication is found during
the inspection required by paragraph (h) of
this AD, repeat the inspection at the
applicable interval specified in Table 1 of
this AD.

Related Investigative and Corrective Actions

(j) If any crack indication is found during
any inspection required by paragraph (h) or
(i) of this AD, before further flight: Confirm
the crack indication by doing all applicable
related investigative actions and doing the

applicable corrective actions in accordance
with the service bulletin. Repeat the
inspection at the applicable threshold and
interval specified in paragraph (h) of this AD.

MLG Cylinder Previously Installed on Group
4 Airplanes

(k) For MLG cylinders on Group 3
airplanes as identified in the service bulletin:
If the MLG cylinder was previously installed
on a Group 4 airplane, as identified in the
service bulletin, or if the service history and
number of landings cannot be determined,

the MLG cylinder must be inspected at the
grace period and repetitive interval that
applies to Group 4 airplanes, as specified in
Table 1 of this AD.

Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.
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Issued in Renton, Washington, on April 29,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9188 Filed 5—6—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20111; Directorate
Identifier 2004—NM-154—-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model HS.125 Series 700A Airplanes,
Model BAe.125 Series 800A Airplanes,
and Model Hawker 800 and Hawker
800XP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
proposed airworthiness directive (AD)
for certain Raytheon Model HS.125
series 700A airplanes, BAe.125 Series
800A airplanes, and Model Hawker 800
and Hawker 800XP airplanes. The
original NPRM would have required an
inspection to determine the current
rating of the circuit breakers of certain
cockpit ventilation and avionics cooling
system blowers; and replacing the
circuit breakers and modifying the
blower wiring, as applicable. The
original NPRM was prompted by a
report indicating that a blower motor
seized up and gave off smoke. This
action revises the original NPRM by
clarifying the compliance time and
removing a reporting requirement. We
are proposing this supplemental NPRM
to prevent smoke and fumes in the
cockpit in the event that a blower motor
seizes and overheats due to excessive
current draw.

DATES: We must receive comments on
this supplemental NPRM by June 3,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
supplemental NPRM.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov

and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Raytheon
Aircraft Company, Department 62, P.O.
Box 85, Wichita, Kansas 67201-0085.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20111; the directorate identifier for this
docket is 2004-NM-154—-AD.

FOR FURTHER INFORMATION CONTACT:
Philip Petty, Aerospace Engineer,
Electrical Systems and Avionics Branch,
ACE-119W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
room 100, Mid Continent Airport,
Wichita, Kansas 67209; telephone (316)
946—4139; fax (316) 946—4107.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this supplemental NPRM.
Send your comments to an address
listed under ADDRESSES. Include
“Docket No. FAA-2005-20111;
Directorate Identifier 2004-NM—154—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this supplemental NPRM. We will
consider all comments received by the
closing date and may amend this
supplemental NPRM in light of those
comments.

We will post all comments submitted,
without change, to http://dms.dot.gov,
including any personal information you
provide. We will also post a report
summarizing each substantive verbal
contact with FAA personnel concerning
this supplemental NPRM. Using the
search function of our docket web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the

Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level in the Nassif Building at the DOT
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Discussion

We proposed to amend 14 CFR part
39 with a notice of proposed rulemaking
(NPRM) for an AD (the “original
NPRM”) for certain Raytheon Model
HS.125 series 700A airplanes, Model
BAe.125 series 800A airplanes, and
Model Hawker 800 and Hawker 800XP
airplanes. The original NPRM was
published in the Federal Register on
January 24, 2005 (70 FR 3318). The
original NPRM proposed to require an
inspection to determine the current
rating of the circuit breakers of certain
cockpit ventilation and avionics cooling
system blowers; and replacing the
circuit breakers and modifying the
blower wiring, as applicable.

Actions Since Original NPRM was
Issued

Since we issued the original NPRM,
we discovered an important
inconsistency in the phrasing of the
compliance time. Certain wording in
paragraph (f) of the original NPRM reads
“* * * and avionics cooling system
blowers; and replace the circuit breakers
* * *” To ensure that the unsafe
condition is corrected in a timely
manner, we have revised the wording in
paragraph (f) of this supplemental
NPRM toread “* * * and avionics
cooling system blowers; and, before
further flight, replace the circuit
breakers * * *”

We have also determined that the
phrasing of paragraph (f) would have
placed undue hardship on operators by
requiring reporting of compliance with
the service bulletin. We do not need this
information and have revised paragraph
(f) and added a new paragraph (h) to
explicitly remove the reporting
requirement in this supplemental
NPRM. Because of the new paragraph
(h), we have reidentified the existing
paragraph (h) of the original NPRM as
paragraph (i) in this supplemental
NPRM.
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FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

The changes discussed above expand
the scope of the original NPRM,;
therefore, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment on this supplemental
NPRM.

Differences Between the Supplemental
NPRM and Service Information

Although the service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
repair conditions, this proposed AD
would require operators to repair those
conditions according to a method
approved by the FAA.

Although the service bulletin
describes procedures for reporting
compliance to the manufacturer, this
supplemental NPRM would not make
such a requirement. We do not need this
information from operators.

Costs of Compliance

There are about 350 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
250 airplanes of U.S. registry. The
proposed inspection would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
this supplemental NPRM on U.S.
operators is $16,250, or $65 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We have determined that this

proposed AD would not have federalism
implications under Executive Order

13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM. See the
ADDRESSES section for a location to
examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Raytheon Aircraft Company: Docket No.
FAA-2005-20111; Directorate Identifier
2004-NM-154—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
June 3, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Raytheon Model
HS.125 series 700A airplanes, BAe.125 Series
800A airplanes, and Model Hawker 800 and
Hawker 800XP airplanes; certificated in any
category; equipped with Brailsford TBL-2.5
blowers; as identified in Raytheon Service
Bulletin SB 24-3272, Revision 1, dated
October 2000.

Unsafe Condition

(d) This AD was prompted by a report
indicating that a cockpit ventilation and
avionics cooling system blower motor seized

up and gave off smoke due to inadequate
short circuit protection on the blower motor
electrical circuit. We are issuing this AD to
prevent smoke and fumes in the cockpit in
the event that a blower motor seizes and
overheats due to excessive current draw.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Actions

(f) Within 600 flight hours or 6 months
after the effective date of this AD, whichever
occurs first, inspect to determine the current
rating of the circuit breakers of certain
cockpit ventilation and avionics cooling
system blowers; and, before further flight,
replace the circuit breakers and modify the
blower wiring, as applicable; by doing all the
actions in accordance with the
Accomplishment Instructions of Raytheon
Service Bulletin SB 24-3272, Revision 1,
dated October 2000; except as provided by
paragraphs (g) and (h) of this AD.

Contacting the Manufacturer

(g) Where the service bulletin specifies
contacting the manufacturer for information
if any difficulties are encountered while
accomplishing the service bulletin, this AD
requires you to contact the Manager, Wichita
Aircraft Certification Office (ACO), FAA.

No Reporting Requirement

(h) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include this requirement.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, Wichita ACO, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9189 Filed 5-6—-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-007]
RIN 1625-AA87

Security Zone: Portland Rose Festival
on Willamette River

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the Portland Rose Festival on
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Willamette River security zone. This
regulation is enforced annually during
the Portland, Oregon Rose Festival on
the waters of the Willamette River
between the Hawthorne and Steel
Bridges. The proposed change would
clarify the annual enforcement period
for this regulation. This change is
intended to better inform the boating
public and to improve the level of safety
at this event. Entry into the area
established is prohibited unless
authorized by the Captain of the Port.
DATES: Comments and related material
must reach the Coast Guard on or before
May 31, 2005.

ADDRESSES: You may mail comments
and related material to U.S. Coast Guard
Marine Safety Office, c/o Captain of the
Port, 6767 North Basin Avenue
Portland, OR 97217. Marine Safety
Office Portland, Oregon, maintains the
public docket [CGD13-05-007] for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Marine Safety Office Portland, Oregon,
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: LT
Tad Drozdowski, ¢/o Captain of the Port
Portland, OR 6767 North Basin Avenue
Portland, OR 97217 at (503) 240-9301.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD13-05-007),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Marine
Safety Office Portland, Oregon, at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time

and place announced by a later notice
in the Federal Register.

Background and Purpose

Each year in June, the annual
Portland, Oregon, Rose Festival is held
on the waters of the Willamette River
near Portland, Oregon. On May 29,
2003, the Coast Guard published a final
rule (68 FR 31979) establishing a
security zone, in 33 CFR 165.1312, for
the security of naval vessels on a
portion of the Willamette River during
the fleet week of the Rose Festival. The
security zone in 33 CFR 165.1312 is
enforced each year during the event to
provide for public safety by controlling
the movement of vessel traffic in the
regulated area. The current regulation
does not accurately describe the
enforcement period.

Discussion of Proposed Rule

In this proposed rule, the Coast Guard
would amend 33 CFR 165.1312,
“Security Zone; Portland Rose Festival
on Willamette River”, to require
compliance with the regulation each
year in June from the first Wednesday
in June falling on the 4th or later
through the following Monday in June.
The location of the security zone would
remain unchanged.

This proposed rule, for safety and
security concerns, would control vessel
movements in a security zone
surrounding vessels participating in the
annual Portland, Oregon, Rose Festival.
U.S. Naval Vessels are covered under 33
CFR part 165 subpart G—Protection of
Naval Vessels, however, the Portland,
Oregon, Rose Festival is a major
maritime event that draws many
different vessels including Navy, Coast
Guard, Army Corps of Engineers, and
Canadian Maritime Forces. It is crucial
that the same level of security be
provided to all participating vessels.

Entry into this zone is prohibited
unless authorized by the Captain of the
Port, Portland, Oregon, or his designated
representatives.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action”” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the

regulatory policies and procedures of
DHS is unnecessary. This expectation is
based on the fact that the regulated area
of the Willamette River is a small area,
enforced for a short period of time, and
it is established for the benefit and
safety of the recreational boating public.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

Vessels desiring to transit this area of
the Willamette River may do so by
scheduling their trips in the early
morning or evening when the
restrictions on general navigation
imposed by this section would not be in
effect. For these reasons, the Coast
Guard certifies under 5 U.S.C. 605(b)
that this change would not have a
significant economic impact on a
substantial number of small entities.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule would not have a significant
economic impact on a substantial
number of small entities. Comments
submitted in response to this finding
will be evaluated under the criteria in
the “Regulatory Information” section of
this preamble.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The



24344

Federal Register/Vol. 70, No. 88/Monday, May 9, 2005 /Proposed Rules

Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if the rule has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this proposed rule under that
Order and have determined that it does
not have implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g) of the

Instruction from further environmental
documentation. Under figure 2—1,
paragraph (34)(g), of the Instruction, an
“Environmental Analysis Check List” is
not required for this rule. Comments on
this section will be considered before
we make the final decision on whether
to categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2.In §165.1312 revise paragraph (d)
to read as follows:

§165.1312 Security Zone; Portland Rose
Festival on Willamette River.
* * * * *

(d) Enforcement period. This section
is enforced annually in June from the
first Wednesday in June falling on the
4th or later through the following
Monday in June. The event will be 6
days in length and the specific dates of
enforcement will be published each year
in the Federal Register. In 2005, the
zone will be enforced on Wednesday,
June 8, through Monday, June 13.

Dated: April 20, 2005.
Daniel T. Pippenger,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Portland, OR.

[FR Doc. 05-9154 Filed 5-6—05; 8:45 am|
BILLING CODE 4910-15-U

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP San Francisco Bay 05-006]
RIN 1625-AA87

Security Zone; San Francisco Bay,
Oakland Estuary, Alameda, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise the perimeter of the existing
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security zone that extends
approximately 150 feet into the
navigable waters of the Oakland
Estuary, Alameda, California, around
the United States Coast Guard Island
Pier to coincide with the perimeter of a
floating security barrier. This action is
necessary to provide continued security
for the military service members on
board vessels moored at the pier and the
government property associated with
these valuable national assets. This
security zone would prohibit all persons
and vessels from entering, transiting
through, or anchoring within a portion
of the Oakland Estuary surrounding the
Coast Guard Island Pier unless
authorized by the Captain of the Port
(COTP) or his designated representative.

DATES: Comments and related material
must reach the Coast Guard on or before
June 8, 2005.

ADDRESSES: You may mail comments
and related material to the Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
Coast Guard Island, Alameda, California
94501. The Waterways Management
Branch maintains the public docket for
this rulemaking. Comments and
material received from the public, as
well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the Waterways Management
Branch between 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Doug Ebbers, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, (510) 437-3073.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (05-006), indicate the
specific section of this document to
which each comment applies, and give
the reason for each comment. Please
submit all comments and related
material in an unbound format, no
larger than 82 by 11 inches, suitable for
copying. If you would like to know that
your submission reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the
Waterways Management Branch at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a separate
notice in the Federal Register.

Background and Purpose

In its effort to thwart potential
terrorist activity, the Coast Guard has
increased safety and security measures
on U.S. ports and waterways. As part of
the Diplomatic Security and
Antiterrorism Act of 1986 (Pub. L. 99—
399), Congress amended section 7 of the
Ports and Waterways Safety Act
(PWSA), 33 U.S.C. 1226, to allow the
Coast Guard to take actions, including
the establishment of security and safety
zones, to prevent or respond to acts of
terrorism against individuals, vessels, or
public or commercial structures. The
Coast Guard also has authority to
establish security zones pursuant to the
Espionage Act of June 15, 1917, as
amended by the Magnuson Act of
August 9, 1950 (50 U.S.C. 191 et seq.)
and implementing regulations
promulgated by the President in
subparts 6.01 and 6.04 of part 6 of title
33 of the Code of Federal Regulations.

On January 29, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zone; San Francisco
Bay, Oakland Estuary, Alameda, CA” in
the Federal Register (69 FR 4267)
proposing to establish a security zone
extending approximately 150 feet
around the Coast Guard Island Pier in
the navigable waters of the Oakland
Estuary in Alameda, California. We
received no letters commenting on the
proposed rule. No public hearing was
requested, and none was held. On June
7, 2004, we published a final rule
(codified as 33 CFR 165.1190) with the
same title in the Federal Register (69 FR
31737) that established a security zone
extending approximately 150 feet
around the Coast Guard Island Pier in
the navigable waters of the Oakland
Estuary in Alameda, California.

Since that time, the Coast Guard has
determined that a floating security
barrier should also be installed to
provide an added level of security for
the Coast Guard Cutters that moor at the
Coast Guard Island Pier. Because the
navigational channel is less than 150
feet from the two ends of the Coast
Guard Island Pier, and in order to
provide approximately 150 feet of
maneuvering space for the cutters along

the entire length of the pier, the barrier
would extend into the navigational
channel approximately 30 to 50 feet at
each end.

In this NPRM, the Coast Guard is
proposing to revise the perimeter of the
existing security zone around the Coast
Guard Island pier to mirror the
perimeter of a proposed floating security
barrier. The need for the security zone
still exits due to heightened security
concerns and the catastrophic impact a
terrorist attack on a Coast Guard Cutter
would have on the crew on board and
surrounding government property.

Discussion of Proposed Rule

The Coast Guard proposes to revise
the existing security zone around and
under the Coast Guard Island Pier that
encompasses all waters of the Oakland
Estuary, extending from the surface to
the sea floor, within approximately 150
feet of the pier. The revision to the
existing security zone would ensure that
a proposed floating security barrier
could be installed and that the
perimeter of the security zone would
provide the necessary maneuvering
space for Coast Guard Cutters. The
perimeter of the proposed security
barrier is located along the following
coordinates: commencing at a point on
land approximately 150 feet northwest
of the northwestern end of the Coast
Guard Island Pier at latitude
37°46'52.73” N and longitude
122°15’06.99” W; thence to the edge of
the navigable channel at latitude
37°46’51.83” N and longitude
122°15’07.47” W; thence to a position
approximately 30 feet into the charted
navigation channel at latitude
37°46’51.27” N and longitude
122°15’07.22” W; thence closely
paralleling the edge of the charted
navigation channel to latitude
37°46’46.75” N and longitude
122°15’00.21” W; thence closely
paralleling the edge of the charted
navigation channel to a point
approximately 50 feet into the charted
navigation channel at latitude
37°46'42.36” N and longitude
122°14’51.55” W; thence to a point on
land approximately 150 feet southeast of
the southeastern end of the Coast Guard
Island Pier at latitude 37°4643.94” N
and longitude 122°14"49.89” W; thence
northwest along the shoreline back to
the beginning point.

The security zone continues to be
needed for national security reasons to
protect Coast Guard Cutters, their crews,
the public, transiting vessels, and
adjacent waterfront facilities from
potential subversive acts, accidents or
other events of a similar nature. Entry
into the revised security zone would be
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prohibited unless specifically
authorized by the Captain of the Port or
his designated representative.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
proposed rule restricts access to the
waters encompassed by the security
zone, the effect of this proposed rule
would not be significant for the
following reasons: (i) Vessel traffic
would be able to pass safely around the
area, (ii) vessels engaged in recreational
activities, sightseeing and commercial
fishing have ample space outside of the
proposed security zone to engage in
these activities, (iii) the perimeter of the
proposed security zone would only
extend 30 to 50 feet into the 500-foot
wide navigational channel, and (iv) this
proposed security zone is only slightly
larger than the Coast Guard Island
security zone that has been in place
since July 7, 2004.

The size of the proposed zone is the
minimum necessary to provide adequate
protection for Coast Guard Cutters, their
crews, other vessels and crews operating
in the vicinity, adjoining areas, and the
public while allowing adequate
maneuvering space for the Coast Guard
Cutters. The entities most likely to be
affected are tug and barge companies
transiting the Oakland Estuary and
pleasure craft engaged in recreational
activities and sightseeing.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule

would not have a significant economic
impact on a substantial number of small
entities. We expect this proposed rule
may affect owners and operators of
private and commercial vessels, some of
which may be small entities, transiting
the Oakland Estuary. The proposed
security zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) Vessel traffic
would be able to pass safely around the
area, (ii) vessels engaged in recreational
activities, sightseeing and commercial
fishing have ample space outside of the
proposed security zone to engage in
these activities, and (iii) the perimeter of
the proposed security zone would only
extend 30 to 50 feet into the 500-foot
wide navigational channel. In addition,
small entities and the maritime public
would be advised of this revision to the
existing security zone via public notice
to mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Doug Ebbers, Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
(510) 437-3073. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed

this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this proposed rule
elsewhere in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
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under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321—-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because we are
establishing a security zone.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination” (CED) are
available in the docket where indicated
under ADDRESSES. Comments on this
section will be considered before we
make the final decision on whether to
categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Revise § 165.1190 to read as
follows:

§165.1190 Security Zone; San Francisco
Bay, Oakland Estuary, Alameda, CA.

(a) Location. The following area is a
security zone: All navigable waters of
the Oakland Estuary, California, from
the surface to the sea floor,
approximately 150 feet into the Oakland
Estuary surrounding the Coast Guard
Island Pier. The perimeter of the
security zone follows the same
perimeter as the floating security barrier
installed around the Coast Guard Island
pier. The perimeter of the security
barrier is located along the following
coordinates: Commencing at a point on
land approximately 150 feet northwest
of the northwestern end of the Coast
Guard Island Pier at latitude
37°46'52.73” N and longitude
122°15’06.99” W; thence to the edge of
the navigable channel at latitude
37°46'51.83” N and longitude
122°15°07.47” W; thence to a position
approximately 30 feet into the charted
navigation channel at latitude
37°46’51.27” N and longitude
122°15’07.22” W; thence closely
paralleling the edge of the charted
navigation channel to latitude
37°46'46.75” N and longitude
122°15’00.21” W; thence closely
paralleling the edge of the charted
navigation channel to a point
approximately 50 feet into the charted
navigation channel at latitude
37°46'42.36” N and longitude
122°14’51.55” W; thence to a point on
land approximately 150 feet southeast of
the southeastern end of the Coast Guard
Island Pier at latitude 37°46743.94” N
and longitude 122°14’49.89” W; thence
northwest along the shoreline back to
the beginning point.

(b) Regulations. (1) Under § 165.33,
entry into or remaining in this zone is
prohibited unless authorized by the
Coast Guard Captain of the Port, San
Francisco Bay, or his designated
representative.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
415-399-3547 or on VHF-FM channel
16 (156.8 MHz) to seek permission to
transit the area. If permission is granted,
all persons and vessels must comply

with the instructions of the Captain of
the Port or his designated
representative.

(c) Enforcement. The Captain of the
Port will enforce this security zone and
may be assisted in the patrol and
enforcement of this security zone by any
Federal, State, county, municipal, or
private agency.

Dated: April 28, 2005.

Gordon A. Loebl,

Commander, U.S. Coast Guard, Acting
Captain of the Port, San Francisco Bay,
California.

[FR Doc. 05—9206 Filed 5-6—05; 8:45 am|
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R04-OAR-2005-GA-0004-200504(b); FRL—
7909-6]

Approval and Promulgation of
Implementation Plans Georgia:
Approval of Revisions to the Georgia
State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve the State Implementation Plan
(SIP) revisions submitted by the State of
Georgia, through the Georgia
Environmental Protection Division
(GAEPD), on March 15, 2005. These
revisions pertain to Georgia’s rules for
Air Quality Control and were the subject
of a public hearing held on March 18,
2004, and adopted by the Board of
Natural Resources on April 28, 2004.
The revisions became effective in the
State on July 8, 2004. On September 26,
2003, EPA published a final rule in the
Federal Register (see 68 FR 55469)
reclassifying the Atlanta 1-hour ozone
nonattainment area from serious to
severe. These revisions satisfy the
additional requirements for severe
1-hour ozone nonattainment areas. In
the Final Rules section of this Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as noncontroversial
and anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
significant, material, and adverse
comments are received in response to
this rule, no further activity is
contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments



24348

Federal Register/Vol. 70, No. 88/Monday, May 9, 2005 /Proposed Rules

received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before June 8, 2005.
ADDRESSES: Comments may be
submitted by mail to: Scott M. Martin,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in the
direct final rule, ADDRESSES section
which is published in the Rules Section
of this Federal Register.
FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9036.
Mr. Martin can also be reached via
electronic mail at martin.scott@epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules section of this Federal Register.
Dated: April 29, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 05-9214 Filed 5-6-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—OAR-2005-TX-0022; FRL-7909-1]

Limited Approval and Promulgation of
Implementation Plans; Texas; Excess
Emissions During Startup, Shutdown,
and Malfunction Activities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to grant
limited approval of revisions to the
Texas State Implementation Plan (SIP)
through the parallel processing
mechanism. Specifically, we are
proposing to grant limited approval of
revisions to 30 TAC Chapter 101,
General Air Quality Rules concerning

excess emissions during startup,
shutdown, and malfunction (SSM)
activities. The action will have the effect
of extending the expiration date of
certain provisions from June 30, 2005 to
no later than June 30, 2006. Texas is
making this change to allow for
additional time before these provisions
expire from the SIP to submit a revised
excess emissions rule for our approval
into the SIP. See sections 2 and 3 of this
document for more information.

DATES: Comments must be received on
or before June 8, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R06-OAR-2005-
TX-0022, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

U.S. EPA Region 6 “Contact Us” Web
site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD”
(Multimedia) and select “Air”’ before
submitting comments.

E-mail: Mr. Thomas Diggs at
diggs.thomas@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT section below.

Fax: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

Mail: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

Hand or Courier Delivery: Mr. Thomas
Diggs, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—-2733. Such
deliveries are accepted only between the
hours of 8 a.m. and 4 p.m. weekdays
except for legal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R06-OAR-2005-TX—-0022.
The EPA’s policy is that all comments
received will be included in the public
file without change, and may be made
available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless

the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through RME, regulations.gov, or e-mail
if you believe that it is CBI or otherwise
protected from disclosure. The EPA
RME Web site and the Federal
regulations.gov are “anonymous access”
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public file and made available on the
Internet. If you submit an electronic
comment, we recommend that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in the official file which is available at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
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Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality (TCEQ), Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753.

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, Air Planning Section (6PD—
L), EPA Region 6, 1445 Ross Avenue,
Dallas, Texas 75202—2733 at (214) 665—
6691, or shar.alan@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents
1. Background
1. What action are we taking in this
document?
2. What is parallel processing?
3. What is the basis for a limited, rather
than full, approval?
4. What areas in Texas will the proposed
SIP submittal affect?
II. Proposed Action
III. Statutory and Executive Order Reviews
Throughout this document “we,” “us,”
and “our” mean EPA.

I. Background

1. What Action Are we Taking in This
Document?

On April 5, 2005, we received a letter
from the Executive Director of the TCEQ
requesting us to parallel process SIP
revisions to 30 TAC, General Air
Quality Rule 101, Subchapter F,
subsections 101.221(g), 101.222(h), and
101.223(e). See section 2 of this
document for more information on
parallel processing. These subsections
state that sections 101.221, 101.222 and
101.223, which address excess
emissions resulting from SSM related
activities, will expire by their own terms
on June 30, 2005. The EPA has
interpreted those provisions to mean the
sections will expire from state law and
from the approved SIP on that date. The
proposed revision will delete the
existing SIP provisions and add revised
versions of those sections. The proposed
provisions state,

“This section expires on January 15, 2006,
unless the commission submits a revised
version of this section to the Environmental
Protection Agency (EPA) for review and
approval into the Texas state implementation
plan. If the commission submits a revised
version of this section, this section expires on
June 30, 2006.”

The change will, in effect, extend the
expiration date of the affected
subsections from June 30, 2005, to
January 15, 2006, unless the State
submits a revised version of sections
101.221-101.223 to EPA for review and
approval into the Texas SIP, which
would have the effect of extending the
expiration date in the SIP to June 30,
2006.

The EPA believes it is important to
explain our interpretation of the phrase
in the State’s rule, “‘submits a revised
version of this section.” If we receive a
complete SIP submission of the revised
version of the specified sections prior to
January 15, 2006, we will make a
preliminary determination of whether
the rule is consistent with the Clean Air
Act (the Act), EPA policy and guidance,
and therefore approvable. We will
interpret the June 30 date in the
approved SIP to be effective, if the State
submits a complete SIP revision prior to
January 15, 2006, that, after our
preliminary review, we determine can
be fully approved. The EPA intends to
work with the State during its
rulemaking on the revised version of the
rule to identify any issues that would
prevent our approval of the rule.
Although we cannot prejudge our
ultimate decision on the SIP submission
prior to our review of public comments,
we will make clear through our public
comments during the State’s rulemaking
and discussions with the State whether
there are obvious problems which
would prevent our approval of the
revised rule, and hence, trigger the
earlier January 15, 2006, date for the
existing rule to expire from the Texas
SIP. If we determine that the June 30,
2006, expiration date has become
effective, the provisions will expire
from the SIP on that date whether or not
EPA has taken final action on the SIP
submission. In sum, the proposed rule
revision will extend the expiration date
of affected subsections from June 30,
2005, to no later than June 30, 2006.
Absent final action by EPA to approve
this revision, sections 101.221, 101.222,
and 101.223 will expire from the Texas
SIP by their own terms on June 30,
2005, without further action by EPA.
Due to the concerns expressed in our
limited approval of March 30, 2005 (70
FR 16129), we will not extend limited
approval of the expiration date of the
affected subsections beyond the
currently proposed June 30, 2006.

Today, we are proposing to grant
limited approval of the deletion of
existing SIP subsections 101.221(g),
101.222(h), and 101.223(e) and the
addition of revised subsections
101.221(g), 101.222(h), and 101.223(e)
into the Texas SIP. Specifically, we are
seeking only those comments relevant to
the date extension aspect of the
proposed rule. Texas’ rulemaking also
seeks comments on the only proposed
expiration date changes and does not
intend to make changes to any other
sections of Chapter 101. We will
evaluate any future rule revisions or
other components of the 30 TAC,

General Air Quality Rule 101
independently in a separate Federal
Register publication for consistency
with the requirements of the Act, and
EPA guidance and policy.

2. What Is Parallel Processing of a SIP
Submittal?

We are proposing limited approval of
this revision to the Texas SIP using the
parallel processing mechanism of
concurrent state and federal rulemaking
actions. Parallel processing means that
EPA proposes rulemaking action on a
rule revision before the state regulation
becomes final under state law. See 40
CFR part 51, appendix V, section 2.3.
Parallel processing generally saves total
processing time and makes the SIP
revision effective in a shorter period of
time than our normal review process.
Under parallel processing, EPA will take
final action on its proposal if the final
version of the adopted state submission
remains substantially unchanged from
the submission on which the proposed
rulemaking was based. If there are
significant changes in the State’s final
submission, EPA could not take final
action on this proposal.

3. What Is the Basis for a Limited,
Rather Than a Full, Approval?

We are proposing to grant limited,
rather than full, approval of this SIP
submittal. We are proposing limited
approval of this rule because we granted
limited approval of the regulations
which are modified by this revision. We
are similarly proposing limited approval
of these provisions. If finalized, this
action will have the effect of extending
the limited approval which we
published on March 30, 2005 (70 FR
16129). For more information on the
basis for our limited approval of
revisions to 30 TAC, General Air
Quality Rule 101, Subchapter A and
Subchapter F concerning excess
emissions during SSM activities, see
sections 3 and 5 of our March 30, 2005
Federal Register publication. Today’s
action does not affect the position we
expressed in that rulemaking action.

4. What Areas in Texas Will the
Proposed SIP Submittal Affect?

The proposed SIP submittal will affect
all sources of air emissions operating
within the State of Texas.

IL. Proposed Action

Today, we are proposing to grant
limited approval of the deletion of
existing SIP subsections 101.221(g),
101.222(h), and 101.223(e), and the
addition of revised subsections
101.221(g), 101.222(h), and 101.223(e)
into the Texas SIP.
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III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ““significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the

absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

Authority: 42 U.S.C. 7401 et seq.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 29, 2005.

Richard E. Greene,

Regional Administrator, Region 6.

[FR Doc. 05-9216 Filed 5-6—-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 05-181; FCC 05-92]

Implementation of Section 210 of the
Satellite Home Viewer Extension and
Reauthorization Act of 2004 To Amend
Section 338 of the Communications
Act

AGENCY: Federal Communications
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the
Commission proposes rules to
implement section 210 of the Satellite
Home Viewer Extension and
Reauthorization Act of 2004
(“SHVERA”). The Satellite Home
Viewer Extension and Reauthorization
Act of 2004 (SHVERA) was enacted on
December 8, 2004 as title IX of the
“Consolidated Appropriations Act,
2005.” This proceeding to implement
section 210 of SHVERA is one of a
number of Commission proceedings that
will be required to implement SHVERA.
DATES: Comments for this proceeding
are due on or before June 8, 2005; reply
comments are due on or before June 23,

2005. Written comments on the
proposed information collection
requirements contained in this
document must be submitted by the
public, the Office of Management and
Budget (OMB), and other interested
parties on or before July 8, 2005.
ADDRESSES: You may submit comments,
identified by MB Docket No. 05-181, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

¢ People with Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Eloise Gore,
Eloise.Gore@fcc.gov of the Media
Bureau, Policy Division, (202) 418—
2120. For additional information
concerning the Paperwork Reduction
Act information collection requirements
contained in this NPRM, contact Cathy
Williams, Federal Communications
Commission, 445 12th St, SW., Room 1—
C823, Washington, DC 20554, or via the
Internet to Cathy.Williams@fcc.gov. If
you would like to obtain or view a copy
of this revised information collection,
OMB Control Number 3060—0980, you
may do so by visiting the FCC PRA Web
page at: http://www.fcc.gov/omd/pra.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM), FCC 05—
92, adopted on April 29, 2005, and
released on May 2, 2005. The full text
of this document is available for public
inspection and copying during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street, SW., CY—
A257, Washington, DC 20554. These
documents will also be available via
ECFS (http://www.fcc.gov/cgb/ecfs/).
(Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats



Federal Register/Vol. 70, No. 88/Monday, May 9, 2005 /Proposed Rules

24351

(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcce.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY).

Initial Paperwork Reduction Act of
1995 Analysis

This document contains proposed
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to comment on the information
collection requirements contained in
this document, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due July 8, 2005.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), we seek specific comment on
how we might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

OMB Control Number: 3060-0980.

Title: SHVERA Rules; Implementation
of Section 210 of the Satellite Home
Viewer Extension and Reauthorization
Act of 2004 (Broadcast Signal Carriage
Issues, Retransmission Consent Issues).

Form No.: Not applicable.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities.

Estimated Number of Respondents:
7,179.

Estimated Time Per Response: 1-5
hours.

Frequency of Response: On occasion
reporting requirement; every three years
reporting requirement.

Estimated Total Annual Burden:
10,196 hours.

Estimated Total Annual Costs:
$30,000.

Privacy Act Impact Assessment: No
impact(s).

Needs and Uses: On April 29, 2005,
the Commission adopted a Notice of
Proposed Rule Making (NPRM), In the
Matter of the Implementation of Section
210 of the Satellite Home Viewer
Extension and Reauthorization Act of
2004 to Amend Section 338 of the
Communications Act, MB Docket No.
05-181, FCC 05-92. The NPRM
proposed amendments to 47 CFR 76.66
to implement section 210 of the Satellite
Home Viewer Extension and
Reauthorization Act of 2004
(“SHVERA”). Section 210 of the
SHVERA amends section 338(a) of the
Communications Act of 1934, as
amended, (“Communications Act” or
“Act”). Section 338 governs the carriage
of local television broadcast stations by
satellite carriers. In general, the
SHVERA amends this section to require
satellite carriers to carry both the analog
and digital signals of television
broadcast stations in local markets in
noncontiguous States (including Alaska
and Hawaii), and to provide these
signals to substantially all of their
subscribers in each station’s local
market by December 8, 2005 for analog
signals and by June 8, 2007 for digital
signals.

On March 28, 2005, the Commission
adopted an Order, FCC 05-81,
Implementation of the Satellite Home
Viewer Extension and Reauthorization
Act of 2004 (“SHVERA”), Procedural
Rules, to implement procedural rules as
required by the SHVERA. The SHVERA
is the third statute that addresses
satellite carriage of television broadcast
stations. The 2004 SHVERA gives
satellite carriers the additional option to
carry Commission-determined
“significantly viewed” out-of-market
signals to subscribers. The SHVERA
requires the Commission to undertake
several proceedings to implement new
rules, revise existing rules, and conduct
studies. The Procedural Rules Order to
implement sections 202, 205, and 209 of
the SHVERA is one of a number of
Commission proceedings that will be
required to implement the SHVERA.

Summary of the Notice of Proposed
Rulemaking

I. Introduction

1. In this Notice of Proposed
Rulemaking, NPRM, we propose rules to
implement section 210 of the Satellite
Home Viewer Extension and
Reauthorization Act of 2004
(“SHVERA”’). The Satellite Home
Viewer Extension and Reauthorization
Act of 2004 (SHVERA), Pub. L. 108-447,
section 210, 118 Stat 2809 (2004).
SHVERA was enacted on December 8,
2004, as title IX of the “Consolidated

Appropriations Act, 2005.” This
proceeding to implement section 210 of
SHVERA is one of a number of
Commission proceedings that will be
required to implement SHVERA. The
other proceedings will be undertaken
and largely completely in 2005; see
section 202 of the SHVERA (entitled
“Significantly Viewed Signals Permitted
To Be Carried”), SHVERA NPRM, MB
Docket No. 05-49, FCC 05-24, 2005 WL
289026 (rel. Feb. 7, 2005); sections 202,
204, 205, 207, 208, 209 and 210 of the
SHVERA; see also Public Notice,
‘““Media Bureau Seeks Comment for
Inquiry Required by the SHVERA on
Rules Affecting Competition in the
Television Marketplace,” MB Docket
No. 05-28, DA 05-169 (rel. Jan. 25,
2005) (Public Notice regarding Inquiry
required by section 208 of the SHVERA
concerning the impact of certain rules
and statutory provisions on competition
in the television marketplace);
Implementation of Section 207 of the
Satellite Home Viewer Extension and
Reauthorization Act of 2004, Reciprocal
Bargaining Obligations, MB Docket No.
05—89, FCC 05—49 (rel. Mar. 7. 2005);
and Procedural Rules, FCC 05-81 (rel.
March 30, 2005) (Order implementing
rule revisions required by sections 202,
205, and 209). Section 210 of the
SHVERA amends section 338(a) of the
Communications Act of 1934, as
amended, (“Communications Act” or
“Act”). Section 338 governs the carriage
of local television broadcast stations by
satellite carriers; see 47 U.S.C. 338. In
general, the SHVERA amends this
section to require satellite carriers to
carry both the analog and digital signals
of television broadcast stations in local
markets in noncontiguous states,
including Alaska and Hawaii, and to
provide these signals to substantially all
of their subscribers in each station’s
local market by December 8, 2005 for
analog signals and by June 8, 2007 for
digital signals; see 47 U.S.C. 338(a)(4)
(as amended by section 210 of the
SHVERA).

II. Background

A. Satellite Home Viewer Act (SHVA)
and Satellite Home Viewer
Improvement Act of 1999 (SHVIA)

2.In 1988, Congress passed the
Satellite Home Viewer Act (“SHVA”),
which established a statutory copyright
license for satellite carriers to offer
subscribers access to broadcast
programming via satellite when they are
unable to receive the signal of a
broadcast station over the air (that is, an
“unserved’” household). The Satellite
Home Viewer Act of 1988, Pub. L. 100—
667, 102 Stat. 3935, Title II (1988)
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(codified at 17 U.S.C. 111, 119). SHVA
was enacted on November 16, 1988, as
an amendment to the copyright laws.
SHVA gave satellite carriers a statutory
license to offer signals to “unserved”
households. 17 U.S.C. 119(a). In 1999,
Congress enacted the Satellite Home
Viewer Improvement Act (“SHVIA”),
which expanded on the 1988 SHVA by
amending both the 1988 copyright laws,
and the Communications Act to permit
satellite carriers to retransmit local
broadcast television signals directly to
subscribers in the station’s local market
(“local-into-local” service) without
requiring that they be in “unserved”
households; see 17 U.S.C. 119 and 122,
47 U.S.C. 325, 338 and 339. The
Satellite Home Viewer Improvement Act
of 1999, Pub. L. 106—-113, 113 Stat. 1501
(1999) (codified in scattered sections of
17 and 47 U.S.C.). SHVIA was enacted
on November 29, 1999, as Title I of the
Intellectual Property and
Communications Omnibus Reform Act
of 1999 (“IPACORA”) (relating to
copyright licensing and carriage of
broadcast signals by satellite carriers).
The SHVIA created the copyright
license to provide local signals to
subscribers regardless of whether they
were ‘“unserved;” see 17 U.S.C. 122.

3. A satellite carrier provides “local-
into-local” service when it retransmits a
local television station’s signal back into
the local market of the television station
for reception by subscribers. If a carrier
carries one or more stations in the
market pursuant to the statutory
copyright license, it is required to carry
all of the other local stations in the local
market, upon the station’s request (that
is, the “carry-one, carry-all”
requirement); see 47 U.S.C. 338(a)(1).
Generally, a television station’s ““local
market” is the designated market area
(“DMA”’) in which it is located. Section
340(i)(1) (as amended by section 202 of
the SHVERA), defines the term “local
market”” by using the definition in 17
U.S.C. 122(j)(2): “The term ‘local
market,” in the case of both commercial
and noncommercial television broadcast
stations, means the designated market
area in which a station is located, and—
(i) in the case of a commercial television
broadcast station, all commercial
television broadcast stations licensed to
a community within the same
designated market area are within the
same local market; and (ii) in the case
of a noncommercial educational
television broadcast station, the market
includes any station that is licensed to
a community within the same
designated market area as the
noncommercial educational television
broadcast station.” DMAs describe each

television market in terms of a unique
geographic area, and are established by
Nielsen Media Research based on
measured viewing patterns; see 17
U.S.C. 122(j)(2)(A)—(C). There are 210
DMAs that encompass all counties in
the 50 United States, except for certain
areas in Alaska. Alaska has three DMAs
situated around major population
centers, but most of the State, which is
sparsely populated, is not included in
DMAs. A satellite carrier choosing to
provide such local-into-local service is
generally obligated to carry any
qualified local station in a particular
DMA that has made a timely election for
mandatory carriage, unless the station’s
programming is duplicative of the
programming of another station carried
by the carrier in the DMA, or the station
does not provide a good quality signal
to the carrier’s local receive facility; see
47 U.S.C. 338(a)(1), (b)(1) and (c)(1).

B. Satellite Home Viewer Extension and
Reauthorization Act of 2004 (SHVERA)

4. In December 2004, Congress passed
and the President signed the Satellite
Home Viewer Extension and
Reauthorization Act of 2004. SHVERA
again amends the 1988 copyright laws
and the Communications Act to further
aid the competitiveness of satellite
carriers and expand program offerings
for satellite subscribers; see 47 U.S.C.
325, 338, 339 and 340. Section 102 of
SHVERA creates a new 17 U.S.C.
119(a)(3) to provide satellite carriers
with a statutory copyright license to
offer “significantly viewed” signals as
part of their local service to subscribers.
This rulemaking is required to
implement provisions in section 210 of
the SHVERA concerning satellite
carriage of local stations in the
noncontiguous states, including Alaska
and Hawaii; see 47 U.S.C. 338(a)(4).

III. Discussion

5. Section 210 of the SHVERA amends
section 338(a) of the Communications
Act to require satellite carriers with
more than five million subscribers in
the United States to carry the analog and
digital signals of each television
broadcast station licensed in local
markets “within a State that is not part
of the contiguous United States.”
Analog signals are required to be carried
by December 8, 2005, and digital signals
by June 8, 2007. A carrier is required to
provide these signals to substantially all
of its subscribers in each station’s local
market. In addition, a satellite carrier is
required to make available the stations
that it carries in at least one local market
to substantially all of its subscribers
located outside of local markets and in
the same State. The SHVERA also

mandates that satellite carriers may not
charge subscribers for these local signals
more than they charge subscribers in
other States to receive local market
television stations. Although most of the
requirements imposed by the new
section 338(a)(4) are self-effectuating,
the SHVERA requires the Commission
to promulgate regulations concerning
the timing of carriage elections by
stations in local markets in the
noncontiguous states; see 47 U.S.C.
338(a)(4) (as amended by the SHVERA),
which provides: (4) CARRIAGE OF
SIGNALS OF LOCAL STATIONS IN
CERTAIN MARKETS-A satellite carrier
that offers multichannel video
programming distribution service in the
United States to more than 5,000,000
subscribers shall (A) within 1 year after
the date of the enactment of the Satellite
Home Viewer Extension and
Reauthorization Act of 2004, retransmit
the signals originating as analog signals
of each television broadcast station
located in any local market within a
State that is not part of the contiguous
United States, and (B) within 30 months
after such date of enactment retransmit
the signals originating as digital signals
of each such station. The
retransmissions of such stations shall be
made available to substantially all of the
satellite carrier’s subscribers in each
station’s local market, and the
retransmissions of the stations in at least
one market in the State shall be made
available to substantially all of the
satellite carrier’s subscribers in areas of
the State that are not within a
designated market area. The cost to
subscribers of such retransmissions
shall not exceed the cost of
retransmissions of local television
stations in other States. Within 1 year
after the date of enactment of that Act,
the Commission shall promulgate
regulations concerning elections by
television stations in such State between
mandatory carriage pursuant to this
section and retransmission consent
pursuant to section 325(b), which shall
take into account the schedule on which
local television stations are made
available to viewers in such State. As
required by the SHVERA, we open this
rulemaking proceeding and seek
comments on implementation of the
SHVERA'’s amendments to section
338(a) of the Act, on rule proposals in
this NPRM, and tentative conclusions
regarding these rules. The proposed
rules are in the Appendix to this NPRM.
These amendments apply only to
satellite service in the noncontiguous
states. The existing signal carriage
provisions in section 76.66 also
continue to apply to satellite service in
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the noncontiguous states, where
relevant and not inconsistent with the
rules proposed in this proceeding; see
47 CFR 76.66.

A. Satellite Carriers With More Than
5,000,000 Subscribers

6. The SHVERA adds subsection
338(a)(4) to the Act, which applies to a
“satellite carrier that offers
multichannel video programming
distribution service in the United States
to more than 5,000,000 subscribers;” see
47 U.S.C. 338(a)(4). We include this
limitation in the proposed new section
76.66(b)(2). This provision applies to
satellite carriers that have more than
five million subscribers in 2005 and, in
the future, to any carriers with more
than five million subscribers. Currently,
DirecTV and EchoStar qualify under
this definition. We seek comments
regarding the proposed rule.

B. Noncontiguous States

7. Section 210 of SHVERA applies to
“‘a State that is not part of the
contiguous United States;” see 47 U.S.C.
338(a)(4). In the Communications Act,
the definition of “State” includes ‘“‘the
Territories and possessions;” see 47
U.S.C. 153(40). We seek comment on
whether “State” as used in the SHVERA
includes the noncontiguous territories
and possessions of the United States,
including but not limited to Puerto Rico
and Guam and whether considerations
such as a satellite provider’s regulatory
authorizations and/or actual service area
are relevant to interpreting the
obligation under section 338(a)(4) to
serve ‘noncontiguous states.” We note
that territories in the Pacific, such as
Guam, are in a different International
Telecommunication Union (“ITU”’)
region. The contiguous United States,
Alaska, Hawaii, Puerto Rico and the
U.S. Virgin Islands are located in ITU
Region 2 and have orbital assignments
in the Region 2 BSS Plan. Guam, the
Northern Marianas, Wake Island and
Palmyra Island are located in ITU
Region 3 and have orbital assignments
in the Region 3 BSS plan at 122.0° E.L.,
121.80° E.L., 140.0° E.L. and 170.0° E.L.
respectively. We seek comment on the
impact of regulatory differences (e.g.,
use of different frequency bands)
between ITU regions in providing
service to these locations. Spot beam
technology may allow coverage of
widely spaced areas if visible from the
satellite location. Many areas are not
visible to all satellites. For example,
Guam is below the horizon for United
States allocations east of 148° W.L.
Previously the Commission recognized
that contiguous United States
(“CONUS”) antenna beams modified to

include Puerto Rico and the U.S. Virgin
Islands could divert power from other
regions and potentially adversely affect
the services of other countries. We seek
comment on satellite carriers’ current
capability to serve these areas using
current or planned technology.

C. Analog and Digital Signals

8. The SHVERA requirements for
satellite carriage to the noncontiguous
states differ significantly from the
existing satellite broadcast carriage
requirements, both in scope and timing.
Currently, under the Communications
Act and Commission rules
implementing the Act, satellite carriers
choose whether to rely on the statutory
copyright license in section 122 of title
17 to offer “local-into-local service,”
which in turn triggers the carry-one,
carry-all obligation; see 47 U.S.C.
338(a)(1) and 47 CFR 76.66(b),
Implementation of the Satellite Home
Viewer Improvement Act of 1999, 16
FCC Rcd 1918 (2000) 16 FCC Rcd 16544
(2001) (“DBS Must Carry
Reconsideration Order”). The U.S. Court
of Appeals for the Fourth Circuit upheld
the constitutional validity of SHVIA and
the reasonableness of the Commission’s
rules promulgated thereunder; see
Satellite Broadcasting and
Communications Ass’nv. FCC, 275 F.3d
337 (2001), cert. denied, 536 U.S. 922
(2002). The Communications Act,
moreover, prohibits a multichannel
video programming distributor from
retransmitting the signal of a broadcast
station unless it has “the express
authority” of the station. 47 U.S.C.
325(b)(1)(A), 17 U.S.C. 122(a) (as
amended by section 1002 of the SHVIA)
and 47 U.S.C. 338(a)(1) (as amended by
section 1008 of the SHVIA). Satellite
carriers are not currently required to
offer local-into-local service in all
markets. The question of satellite
carriage obligations concerning a
station’s digital signal is currently
pending before the Commission.

9. The new SHVERA provision for
noncontiguous states supersedes carry-
one, carry-all and the pending digital
carriage rulemaking proceeding by
mandating dual analog and digital
carriage in the noncontiguous states. A
satellite carrier with more than five
million subscribers is required by the
SHVERA to retransmit the analog
signals of each television station in local
markets in the noncontiguous states to
subscribers in those local markets by
December 8, 2005 (one year after
enactment of the SHVERA). The
SHVERA expands this requirement to
include the digital signals of each
station no later than June 8, 2007 (30
months after enactment of SHVERA). If

any or all of the local stations in the
noncontiguous states are still
broadcasting analog signals as well as
digital signals, as of June 8, 2007, the
SHVERA requirement mandates dual
must carry. The Communciations Act
provides for termination of analog signal
licenses as of December 31, 2006, unless
local stations request an extension and
demonstrate that one or more criteria
exist in their markets; see 47 U.S.C.
309(j)(14) (criteria include the so-called
“85% test”). Section 210 of the
SHVERA, which adds the carriage
obligations for stations in
noncontiguous states (section 338(a)(4)),
requires carriage of “‘signals originating
as analog signals” and “‘signals
originating as digital signals” with no
mention of a term such as “primary
video,” the term used in the cable
mandatory carriage provisions. 47
U.S.C. 534(b)(3) and 535(g). The
Commission recently concluded that the
statutory term relating to cable
mandatory carriage, “‘primary video,”
was ambiguous with respect to whether
it requires cable operators to carry
broadcasters’ multicast signals. Faced
with an ambiguous statute, the
Commission did not require mandatory
carriage of multicast signals by cable
systems. The SHVERA provision before
us contains no such ambiguity.
Moreover, we note that section 210 uses
the plural term “‘signals,” requiring
satellite carriers to retransmit the signals
originating as digital signals of each
such station; see 47 U.S.C. 338(a)(4). In
sum, this SHVERA amendment to
section 338 does not contain any
limitation on the nature of the broadcast
signal that satellite operators must carry
in the non-contiguous states. We
believe, therefore, that the amendment
requires that satellite carriers carry all
multicast signals of each station in
noncontiguous states and carry the high
definition digital signals of stations in
noncontiguous states in high definition
format. We note that satellite carriage of
high definition local signals is also
under review in the ongoing broadcast
carriage rulemaking docket in the
context of applying the statutory
prohibition on material degradation. We
seek comment on these interpretations,
and any alternative construction of the
SHVERA as the statute relates to the
carriage of multicast and/or high
definition signals; see MB Docket Nos.
98—-120 and 00-96, WHDT v. Echostar,
18 FCC Rcd 396 (MB 2003) (“WHDT
Order”).

D. Carriage Election by Stations

10. Section 210 of the SHVERA
expressly requires only that the
Commission promulgate regulations
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concerning the timing of the carriage
elections related to the new carriage
provisions in the noncontiguous states.
Section 210 of the SHVERA also refers
to the “cost to subscribers of such
transmissions” but does not require
rules for implementation. The
Commission does not regulate rates,
costs or prices for satellite service to
subscribers. In this proceeding we
propose regulations to implement the
timing required by the carriage
requirements in the noncontiguous
states, and we will otherwise apply the
rules pertaining to satellite carriage as
they were adopted to implement section
338 pursuant to the SHVIA; see 47
U.S.C. 338(a)(1), (b)(1), and (c), 47 CFR
76.66(g) and (h). Therefore, carriage is
mandated in the noncontiguous states
for the above dates in 2005 and 2007
when requested by a television station;
see proposed rule section 76.66(b)(2).
The carriage procedures for stations in
the noncontiguous states shall follow
the existing requirements, except with
respect to the carriage election process,
as proposed here; see proposed rule
section 76.66(c)(6). Non-commercial
television stations do not elect carriage
because they cannot elect
retransmission consent; see 47 U.S.C.
325(b)(2)(A). They are entitled to
mandatory carriage; see 47 U.S.C. 338,
proposed rule section 76.66(c)(6). They
are entitled to mandatory carriage; see
47 U.S.C. 338. We invite comment on
these interpretations and proposals.

11. The analog signal carriage
requirement mandated by the SHVERA
for satellite carriers serving
noncontiguous states commences
several weeks before the carriage cycle
that applies to satellite carriers and
broadcast stations in the contiguous
states, which commences January 1,
2006, and continues until December 31,
2008; see 47 CFR 76.66(c). The carriage
election process enables stations to
choose between carriage pursuant to
retransmission consent or mandatory
carriage. Retransmission consent is
based on an agreement between a
broadcast station and satellite carrier,
and includes a station’s authorization
and terms for allowing its broadcast
signal to be carried; see 47 U.S.C.
325(b). Broadcast stations and satellite
carriers are required to negotiate
retransmission consent agreements in
good faith; see 47 U.S.C. 338(b)(3)(c). If
a station elects must-carry status, it is,
in general, entitled to insist without
other terms that the satellite carrier
carry its signal in its local market; see
47 U.S.C. 338(a), 47 CFR 76.66(c).

12. To implement the carriage
election timing requirements in section
210 of the SHVERA, we propose to track

the existing regulations as closely as
possible so that carriage elections in the
noncontiguous states will be
synchronized with carriage elections in
the contiguous states quickly and
smoothly. This synchronization is
intended to make the process simple
and certain for both the local stations
and the satellite carriers. The first
satellite carriage cycle (pursuant to the
SHVIA) will end on December 31, 2005.
The carriage election deadline for the
second cycle is October 1, 2005, for
carriage beginning January 1, 2006; see
47 CFR 76.66(c)(4). Because the analog
carriage requirement in the
noncontiguous states is effective only 24
days earlier, December 8, 2005, we
propose to keep the same election
deadline of October 1, 2005. Thus,
television broadcast stations in a local
market in the noncontiguous states
would be required to make a
retransmission consent-mandatory
carriage (must carry) election by October
1, 2005, which is the same deadline as
for local stations in local-into-local
markets in the contiguous states; see
proposed section 76.66(c)(6). Carriage
pursuant to a mandatory carriage
election in the contiguous states will
begin on January 1, 2006, and carriage
under our proposed rules for
noncontiguous states would begin by
December 8, 2005; see 47 CFR
76.66(c)(2).

13. With respect to carriage of the
digital signals of stations in a
noncontiguous state, we propose that
the retransmission consent-must carry
election by a television station in a local
market in the noncontiguous states
should be a two-step process with one
election that applies to the analog signal
carriage, which commences December 8,
2005, and a second carriage election that
would govern carriage of the digital
signal; see proposed rule section
76.66(c)(6). Carriage of signals
originating as digital must commence by
June, 8, 2007, but may begin pursuant
to retransmission consent at any time.
The deadline for the second carriage
election, for digital carriage, would be
April 1, 2007, two months before
carriage must commence. Alternatively,
the station’s election by October 1, 2005,
for its analog signal, could also apply to
its digital signal, for which mandatory
carriage will commence by June 8, 2007.
We seek comment on our proposed two-
step approach and on the alternative of
a single election. Two separate elections
would be consistent with the
Commission’s Cable Must Carry
decision in 2001 which permits stations
broadcasting both analog and digital
signals to elect must carry for their

analog signal and retransmission
consent for their digital signal. We
believe that, regardless of whether the
carriage election is two-step or one-step,
stations in the noncontiguous states
should be permitted to elect must carry
for their analog signals and negotiate for
carriage of the digital signals via
retransmission consent before the
mandatory digital signal carriage takes
effect. That is, until the digital carriage
rights for local stations in the
noncontiguous states take effect as of
June 8, 2007, stations should be
permitted to separately negotiate for
voluntary carriage of their digital signals
even if they elect mandatory carriage for
their analog signals; see proposed
section 76.66(c)(6). We seek comment
on these proposals.

14. After the initial carriage cycle in
the noncontiguous states, the election
cycle provided in section 76.66(c) will
apply in the future; see proposed
section 76.66(c)(6). For example, the
next election after the upcoming 2005
election is required by October 1, 2008,
for carriage beginning January 1, 2009;
see 47 CFR 76.66(c)(2) and (4). The
election made by a station in 2008
would apply uniformly to both its
analog and digital signals, if both signals
are continuing to be broadcast.

15. A new television station in a
noncontiguous state will have a right to
mandatory carriage for its analog signal
if it begins service after December 8,
2005, and for its digital signal if it
begins service after June 8, 2007. New
stations should follow section
76.66(d)(3) of the Commission’s rules to
notify the satellite carrier and elect
carriage; see 47 CFR 76.66(d)(3). We
seek comments on our proposed rules
governing the carriage election process.

E. Availability of Signals

16. The SHVERA provides that in the
noncontiguous states, satellite
retransmissions of local stations “shall
be made available to substantially all of
the satellite carrier’s subscribers in each
station’s local market;” see 47 U.S.C.
338(a)(4). The SHVERA does not define
what is meant by “substantially all”
subscribers. This wording is consistent
with the physical limitations of some
satellite technology that may not be able
to reach all parts of a state or a DMA,
particularly where a spot beam is used
to provide local stations. We believe
that this provision recognizes the
existing physical limitations on satellite
service particularly in these
noncontiguous states. With respect to
DBS service to Alaska, for example, the
Commission has stated that although
reliable service usually requires a
minimum elevation angle of ten degrees
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or more, service to Alaska is often
offered at elevation angles as low as five
degrees. The Commission defined
elevation angle ‘“‘as the upward tilt of an
earth station antenna measured in
degrees relative to the horizontal plane
(ground), that is required to aim the
earth station antenna at the satellite.
When aimed at the horizon, the
elevation angle is zero. If the satellite
were below the horizon, the elevation
angle would be less than zero. If the
earth station antenna were tilted to a
point directly overhead, it would have
an elevation angle of 90°;” see 47 U.S.C.
338(a)(4). In addition, the Commission
determined that in some areas of Alaska,
from some orbit locations, the elevation
angle was less than five degrees, or even
below the horizon, thereby making
service to those areas impossible. For
example, the elevation angle for Attu
Island, Alaska is less than zero or below
the horizon for the 61.5°, 101°, and 110°
orbit locations and only 4 for the 119°
location. We note, however, that
satellite carriers must abide by the
geographic service rules that require
service where technically feasible. We
welcome comment on the meaning of
“substantially all of the carrier’s
subscribers in each station’s market.”
17. We do not believe it is necessary
to adopt new rules to implement this
provision. This provision is similar to
the Commission interpretation adopted
in the implementation of the SHVIA,
that satellite carriers that offer local-
into-local service are not required to
provide service to every subscriber in a
DMA. We seek comment on whether it
is necessary to adopt a rule on this
point, and, if so, what it should provide.

F. Areas Outside Local Markets

18. The SHVERA also addresses the
anomalous situation in Alaska, the only
one of the fifty states that has areas that
are not included within any DMA. The
eight major islands of Hawaii are
currently included within the Honolulu
DMA. If the reference to
“noncontiguous States” is read to
include territories and possessions,
none of them are in DMAs and would
be subject to the special treatment
described in section 210. The statute
requires a satellite carrier in Alaska to
make available the signals of all the
local television stations that it carries in
at least one local market to substantially
all of its subscribers in areas outside of
local markets who are in the same State;
see 47 U.S.C. 338(a)(4). In Alaska, there
are three DMAs covering the main
population centers, but most of the
State, which is sparsely populated, is
not included in a DMA. Thus, a satellite
carrier in Alaska would be required to

provide the television stations that it
carries in at least one of the three DMAs,
in which carriage of local stations is
required by section 210 of the SHVERA,
to areas of the State not included in
DMAs. We believe that the statute
speaks for itself and that no special rule
is required to implement this statutory
requirement. We seek comment on this
conclusion.

G. Notification by Satellite Carrier

19. Section 210 of the SHVERA does
not expressly require revisions to the
existing notification procedures in
connection with the new carriage
requirements in the noncontiguous
states. However, to ensure that the
purpose of section 210 is achieved, we
seek comment on whether to require
satellite carriers with more than 5
million subscribers to notify all
television broadcast stations located in
local markets in the noncontiguous
states that they are entitled to carriage
of their analog signals as of December 8,
2005, and of their digital signals as of
June 8, 2007, and that they must elect
mandatory carriage or retransmission
consent by October 1, 2005 and April 1,
2007, respectively, to be assured of
carriage, as provided in sections
76.66(b)(2) and (c)(6). If required, this
notification to the stations should
include a statement advising them of the
opportunity to have their analog and
digital signals made available by the
carrier to the carrier’s subscribers in the
local market of each station. If adopted,
this notification would be required by
September 1, 2005, with respect to
analog signal carriage election, and by
March 1, 2007, with respect to the
carriage election for digital signals; see
proposed section 76.66(d)(2)(iii). A new
satellite carrier that meets this
definition after 2005 would be required
to comply with section 76.66(d)(2) of
the Commission’s rules regarding ‘“‘new
local-into-local service” (imposes
requirements when a new satellite
carrier intends to retransmit a local
television station back into its local
market); see 47 CFR 76.66(d)(2). We
seek comment on the need for this
notification. We also request comment
on whether such notice should be
required only for stations in Alaska and
Hawaii or also for television broadcast
stations in all noncontiguous territories
and possessions. We also seek comment
on the need for a second notification 30
days prior to the second carriage
election deadline, which is proposed for
April 1, 2007 for carriage of digital
signals. If, alternatively, the October 1,
2005 carriage election applies to both
the analog and digital signals of local
stations in the noncontiguous states, we

propose that a second notification
would not be required prior to the
commencement of carriage of digital
signals in June of 2007. We seek
comment on these proposals.

IV. Procedural Matters

A. Initial Regulatory Flexibility
Certification

20. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that
an initial regulatory flexibility analysis
be prepared for notice-and-comment
rule making proceedings, unless the
agency certifies that ““the rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities;” see 5 U.S.C.
605(b), 5 U.S.C. 603. The RFA, see 5
U.S.C. 601-612, has been amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), Pub. L. 104-121, Title II, 110
Stat. 857 (1996). The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction;”
see 5 U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act; see 5
U.S.C. 601(3). A “small business
concern’’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA); see 15 U.S.C.
632.

21. As described in this NPRM, we
propose to amend section 76.66 of the
Commission’s rules as required by
section 210 of the SHVERA. We expect
these rule amendments, if adopted, will
not have a significant economic impact
on a substantial number of small
entities. The proposed rules contained
in this NPRM, as required by statute, are
intended to allow for local television
stations to elect carriage pursuant to
retransmission consent or mandatory
carriage with respect to satellite carriers
with more than 5 million subscribers in
a non-contiguous state. “Satellite
carriers,” including Direct Broadcast
Satellite (DBS) carriers, will be directly
and primarily affected by the proposed
rules, if adopted.

22. The satellite carriers covered by
these proposed rules fall within the
SBA-recognized small business size
standard of Cable and Other Program
Distribution; see 13 CFR 121.201. This
size standard provides that a small
entity is one with $12.5 million or less
in annual receipts; see 13 CFR 121.201.
The two satellite carriers that are subject
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to these proposed rule amendments
because they currently have more than
five million subscribers, DirecTV
(DirecTV is the largest DBS operator and
the second largest MVPD, serving an
estimated 13.04 million subscribers
nationwide) and EchoStar (EchoStar,
which provides service under the brand
name Dish Network, is the second
largest DBS operator and the fourth
largest MVPD, serving an estimated
10.12 million subscribers nationwide),
report annual revenues that are in
excess of the threshold for a small
business. We anticipate that any
satellite carrier that, in the future, has
more than five million subscribers
would necessarily have more than $12.5
million in annual receipts. Thus, the
entities directly affected by the
proposed rules are not small entities.

23. We also note that, in addition to
satellite carriers, television broadcast
stations are indirectly affected by the
proposed rule in that they potentially
benefit from the satellite carriage
required by the rule and must elect
between mandatory carriage and
retransmission consent. This carriage
election, however, follows the existing
Commission rules. These existing rules
currently permit stations in the
noncontiguous states to elect carriage if
and when a satellite carrier offers local-
into-local service in their market. The
proposed rules would affect these
election rights by merely providing a
date certain for carriage in these
specified markets, which would not
have a significant economic impact.

24. Therefore, we certify that the
proposed rules, if adopted, will not have
a significant economic impact on a
substantial number of small entities.
The Commission will send a copy of
this Notice of Proposed Rulemaking,
including a copy of this Initial
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
SBA; see 5 U.S.C. 605(b). This initial
certification will also be published in
the Federal Register; see 5 U.S.C.
605(b).

B. Initial Paperwork Reduction Act of
1995 Analysis

25. This NPRM has been analyzed
with respect to the Paperwork
Reduction Act of 1995 (“PRA”), and
contains proposed information
collection requirements. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and the Office
of Management and Budget (OMB) to
comment on the proposed information
collection requirements contained in
this NPRM, as required by the PRA.

26. Written comments on the PRA
proposed information collection
requirements must be submitted by the
public, the Office of Management and
Budget (OMB), and other interested
parties on or before July 8, 2005.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
we seek specific comment on how we
might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees;” Pub. L. 107-198, see 44
U.S.C. 3506(c)(4).

27. In addition to filing comments
with the Office of the Secretary, a copy
of any comments on the proposed
information collection requirements
contained herein should be submitted to
Cathy Williams, Federal
Communications Commission, 445 12th
St, SW., Room 1-C823, Washington, DC
20554, or via the Internet to
Cathy.Williams@fcc.gov; and also to
Kristy L. LaLonde, OMB Desk Officer,
Room 10234 NEOB, 725 17th Street,
NW., Washington, DC 20503, or via
Internet to
Kristy_L._LaLonde@omb.eop.gov, or via
fax at (202) 395-5167.

28. Further Information. For
additional information concerning the
PRA proposed information collection
requirements contained in this NPRM,
contact Cathy Williams at (202) 418—
2918, or via the Internet to
Cathy.Williams@fcc.gov. If you would
like to obtain or view a copy of this
revised information collection, OMB
Control Number 3060-0980, you may do
so by visiting the FCC PRA Web page at:
http://www.fcc.gov/omd/pra.

C. Ex Parte Rules

29. Permit-but-Disclose. This
proceeding will be treated as a ““permit-
but-disclose” proceeding subject to the
“permit-but-disclose” requirements
under section 1.1206(b) of the
Commission’s rules; see 47 CFR
1.1206(b); 47 CFR 1.1202, 1.1203. Ex
parte presentations are permissible if
disclosed in accordance with
Commission rules, except during the
Sunshine Agenda period when

presentations, ex parte or otherwise, are
generally prohibited. Persons making
oral ex parte presentations are reminded
that a memorandum summarizing a
presentation must contain a summary of
the substance of the presentation and
not merely a listing of the subjects
discussed. More than a one-or two-
sentence description of the views and
arguments presented is generally
required; see 47 CFR 1.1206(b)(2).
Additional rules pertaining to oral and
written presentations are set forth in
section 1.1206(b).

D. Filing Requirements

30. Comments and Replies. The
SHVERA requires the Commission to
complete action within one year of
enactment (December 8, 2004) to take
account of carriage elections in light of
the schedule for carriage as required in
the noncontiguous states; see 47 U.S.C.
338(a)(4). The carriage election deadline
is October 1, 2005 for the next carriage
cycle. If the Commission waited until
December 8, 2005, to implement this
provision, it would be too late for
stations to elect between must carry and
retransmission consent for the carriage
to commence on December 8, 2005. In
addition, the Commission is proposing
to require satellite carriers to provide
notice to local stations in the
noncontiguous states concerning the
new carriage requirements one month
prior to the carriage election deadline.
Thus, the proposed notification
requirement, if adopted, must be in
effect by September 1, 2005, 30 days
prior to the carriage election deadline of
October 1, 2005, with respect to carriage
of the analog signals required to
commence by December 8, 2005.
Consequently, the pleading cycle for
comments and replies must be
compressed and expedited. Pursuant to
sections 1.415 and 1.419 of the
Commission’s rules, interested parties
may file comments on or before June 6,
2005, and reply comments on or before
June 20, 2005; see 47 CFR 1.415, 1419.
Comments may be filed using: (1) The
Commission’s Electronic Comment
Filing System (“ECFS”), (2) the Federal
Government’s eRulemaking Portal, or (3)
by filing paper copies; see 13 FCC Rcd
11322 (1998).

31. Electronic Filers: Comments may
be filed electronically using the Internet
by accessing the ECFS: http://
www.fcc.gov/cgb/ecfs/ or the Federal
eRulemaking Portal: http://
www.regulations.gov. Filers should
follow the instructions provided on the
Web site for submitting comments. For
ECFS filers, if multiple docket or
rulemaking numbers appear in the
caption of this proceeding, filers must
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transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, “get form.” A sample form and
directions will be sent in response.

32. Paper Filers: Parties who choose
to file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number. Filings
can be sent by hand or messenger
delivery, by commercial overnight
courier, or by first-class or overnight
U.S. Postal Service mail (although we
continue to experience delays in
receiving U.S. Postal Service mail). All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

¢ The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail should be
addressed to 445 12th Street, SW.,
Washington DC 20554.

33. Availability of Documents.
Comments, reply comments, and ex
parte submissions will be available for
public inspection during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street, SW., CY—
A257, Washington, DC 20554. These
documents will also be available via
ECFS. Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.

34. Accessibility Information. To
request information in accessible
formats (computer diskettes, large print,
audio recording, and Braille), send an e-

mail to fec504@fcc.gov or call the FCC’s
Consumer and Governmental Affairs
Bureau at (202) 418-0530 (voice), (202)
418-0432 (TTY). This document can
also be downloaded in Word and
Portable Document Format (PDF) at:
http://www.fcc.gov.

35. Additional Information. For
additional information on this
proceeding, contact Eloise Gore,
Eloise.Gore@fcc.gov, or Jim Keats,
Jim.Keats@fcc.gov, of the Media Bureau,
Policy Division, (202) 418-2120.

V. Ordering Clauses

36. Accordingly, it is ordered that
pursuant to section 210 of the Satellite
Home Viewer Extension and
Reauthorization Act of 2004, and
sections 1, 4(i) and (j), and 338(a)(4) of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i) and (j),
and 338(a)(4), notice is hereby given of
the proposals and tentative conclusions
described in this Notice of Proposed
Rulemaking.

37. It is further ordered that the
Consumer and Governmental Affairs
Bureau, Reference Information Center,
shall send a copy of this Notice of
Proposed Rulemaking, including the
Initial Regulatory Flexibility
Certification, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 76
Cable television, Television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Proposed Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 76 as
follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for 47 CFR
part 76 continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302a, 307, 308, 309, 312, 317, 325, 338,
339, 503, 521, 522, 531, 532, 533, 534, 535,
536, 537, 543, 544, 544a, 545, 548, 549, 552,
554, 556, 558, 560, 561, 571, 572, and 573.

2. Section 76.66 is amended by
revising paragraphs (b)(2) and (c)(4), by
adding paragraph (c)(6), redesignate
paragraphs (d)(2)(iii) and (d)(2)(iv) as
paragraphs (d)(2)(iv) and (d)(2)(v) and
by adding a new paragraph (d)(2)(iii) to
read as follows:

§76.66 Satellite broadcast signal carriage.

* * * * *

(b)* E

(2) A satellite carrier that offers
multichannel video programming
distribution service in the United States
to more than 5,000,000 subscribers
shall, no later than December 8, 2005,
carry upon request the signal originating
as an analog signal of each television
broadcast station that is located in a
local market in a noncontiguous state;
and shall, no later than June 8, 2007,
carry upon request the signals
originating as digital signals of each
television broadcast station that is
located in a local market in a
noncontiguous State.

* * * * *

(C) * *x %

(4) Except as provided in paragraphs
(c)(6), (d)(2) and (d)(3) of this section,
local commercial television broadcast
stations shall make their retransmission
consent-mandatory carriage election by
October 1st of the year preceding the
new cycle for all election cycles after
the first election cycle.

* * * * *

(6) A commercial television broadcast
station located in a local market in a
noncontiguous State shall make its
retransmission consent-mandatory
carriage election by October 1, 2005, for
carriage of its signal that originates as an
analog signal for carriage commencing
on December 8, 2005 and ending on
December 31, 2008, and by April 1,
2007, for its signal that originates as a
digital signal for carriage commencing
on June 8, 2007 and ending on
December 31, 2008. For analog and
digital signal carriage cycles
commencing after December 31, 2008,
such stations shall follow the election
cycle in paragraphs (c)(2) and (c)(4) of
this section. A noncommercial
television broadcast station located in a
local market in Alaska or Hawaii must
request carriage by October 1, 2005, for
carriage of its signal that originates as an
analog signal for carriage commencing
on December 8, 2005 and ending on
December 31, 2008, and for its signal
that originates as a digital signal for
carriage commencing on June 8, 2007
and ending on December 31, 2008.

* * * * *

(d) E

(2) * *x %

(iii) A satellite carrier with more than
five million subscribers shall provide
the notice as required by paragraphs
(d)(2)(i) and (d)(2)(ii) of this section to
each television broadcast station located
in a local market in the noncontiguous
States, not later than September 1, 2005
with respect to carriage of analog signals
and not later than March 1, 2007 with
respect to carriage of digital signals;
provided, however, that the notice shall
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also describe the carriage requirements
pursuant to section 338(a)(4) of title 47,
United States Code, and paragraph (b)(2)

of this section.
* * * * *

[FR Doc. 05-9290 Filed 5-6—-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 383
[Docket No. FMCSA-2005-20043]
RIN 2126-AA01

Minimum Uniform Standards for a
Biometric Identification System To
Ensure Identification of Operators of
Commercial Motor Vehicles;
Withdrawal

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Advance notice of proposed
rulemaking (ANPRM); withdrawal.

SUMMARY: The Federal Motor Carrier
Safety Administration (FMCSA)
(formerly the Federal Highway
Administration’s (FHWA) Office of
Motor Carriers) withdraws two advance
notices of proposed rulemaking
(ANPRM) on using biometric identifiers
to provide positive identification of
drivers in the Commercial Driver’s
License Information System (CDLIS)
and to prevent drivers from obtaining
more than one commercial driver’s
license (CDL). The ANPRM requesting
comments was published on May 15,
1989 at 54 FR 20875; an ANPRM
providing additional information was
published on March 8, 1991 at 56 FR
9925. The Transportation Security
Administration (TSA) currently is
developing a Transportation Worker
Identification Credential (TWIC) that
will incorporate biometric identifiers.
FMCSA does not want to cause a
conflict in standards adopted by each
agency or place an undue burden on
States by imposing two different
standards and/or technologies for CDLs
and the TWIC. In the future, FMCSA
may assess the impact of the TWIC upon
the Federal Motor Carrier Safety
Regulations.

DATES: The ANPRM with request for
comments published on May 15, 1989,
and the ANPRM with additional
information published on March 8,
1991, are withdrawn as of May 9, 2005.
FOR FURTHER INFORMATION CONTACT: Ms.
Carol Gore, Leader, Commercial Driver’s

License Team, (202) 366—4013, Federal
Motor Carrier Safety Administration,
(MC-ESS), 400 Seventh Street SW.,
Washington, DC 20590-0001. Office
hours are from 7:45 a.m. to 4:15 p.m.
ET, Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:

Background

Section 9105(a) of the Truck and Bus
Safety and Regulatory Reform Act of
1988 [Pub. L. 100-690, November 18,
1988, 102 Stat. 4530] required the
agency to issue minimum biometric
identification standards for operators of
commercial motor vehicles (CMVs) by
December 31, 1990. The purpose of this
system would be to provide positive
identification of drivers in the
Commercial Driver’s License
Information System (CDLIS) and to
prevent drivers from obtaining more
than one driver’s license.

In 1988, FHWA * and a committee
including four State licensing agencies
and the American Association of Motor
Vehicle Administrators (AAMVA)
assessed the feasibility of using certain
biometric identifier technologies to
fulfill the statutory requirements of sec.
9105(a) of the Truck and Bus Safety and
Regulatory Reform Act of 1988. The
committee found both retinal scanning
and automated fingerprint identification
systems (AFIS) feasible 2 for use in the
planned pilot study and identified an
initial set of functional requirements 3
for a biometric identification system for
CMV operators.

On May 15, 1989,4 the agency
requested comments on the
establishment of biometric identifiers
for operators of CMVs and announced
the pilot study on the use of fingerprints
and retinal scan technology to positively
and uniquely identify operators of
CMVs. The pilot study was conducted
in 1990.

On March 8, 1991,5 the agency
published an ANPRM with the results of

1The Federal Highway Administration (FHWA),
Office of Motor Carriers became the Federal Motor
Carrier Safety Administration (FMCSA) on January
1, 2000 (64 FR 72959, December 29, 1999).

2 “Personal Identifier Project Feasibility Study
Report,” State of California Department of Motor
Vehicles, Project No. 2300-75, Log No. 215-88;
Revised December 7, 1988.

3 “Functional Description for a Unique
Identification System for the Commercial Driver’s
License Information System (CDLIS),” Office of
Motor Carriers; Report No. FHWA-MC-88-048;
February 1988.

4 “Minimum Uniform Standards for a Biometric
Identification System to Ensure Identification of
Operators of Commercial Motor Vehicles;”
published at 54 FR 20875, May 15, 1989); ANPRM.

5“Minimum Uniform Standards for Biometric
Identification System to Ensure Identification of
Operators of Commercial Motor Vehicles;”

the pilot study and with a summary and
response to comments to the 1989
ANPRM. (The 1991 ANPRM provided
supplemental information on the
biometric identifier issue but did not
request additional comments.) FHWA
concluded that neither retinal scanning
nor AFIS was sufficiently accurate or
cost effective to be practical at that time.
Therefore, the agency did not issue a
notice of proposed rulemaking. Instead,
further rulemaking action on the matter
was deferred until the technology
developed to meet FHWA functional
requirements. The agency continued to
require States to make available in
CDLIS a driver’s personal identification
information.

In 1998, section 4011(c) of the
Transportation Equity Act for the 21st
Century [49 U.S.C. 31308(2)] (TEA-21)
required the agency to issue a rule
mandating that all commercial driver’s
licenses (CDLs) issued by States after
January 1, 2001, include a unique
identifier that may be biometric.
Although the 1998 legislation did not
explicitly repeal the 1988 mandatory
biometric identifier language, the
agency concluded the contradictory
language of the 1998 statute, when
viewed against the lack of a statement
of congressional intent in the legislative
conference reports for TEA-21,
supersedes and repeals by implication
the 1988 mandate. Therefore, FMCSA
found that TEA-21 changed the
standard from mandating use of a
biometric identifier to mandating use of
a unique identifier, which may or may
not be biometric.

In 1999, FMCSA again conducted a
study to determine if a national
biometric program was feasible and
whether fingerprinting or facial imaging
should be used. The results showed that
a national biometric implementation
program is feasible and that
thumbprints are better than facial
images as a biometric standard.

Withdrawal of Proposal

FMCSA believes the agency has
satisfied the unique identifier standard
in TEA-21 through its adoption of a
specialized search procedure as part of
the CDLIS. This procedure contains the
following seven personal identifiers:
Name, date of birth, sex, height, weight,
eye color, and Social Security number,
in an algorithm designed to produce a
highly probable personal identification.

The Transportation Security
Administration (TSA) currently is
developing a Transportation Worker
Identification Credential (TWIC) that

published at 56 FR 9925 on March 8, 1991;
ANPRM; additional information.
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will incorporate biometric identifiers.
Because FMCSA is no longer required to
promulgate a regulation on biometric
identifiers, the agency believes TSA is
the agency in a better position to lead
further development of biometric
identifiers, thereby avoiding a potential
conflict in standards adopted by each
agency. The adoption of different
standards and/or technologies for CDLs
and a TWIC could place an unnecessary
burden on States. Therefore, FMCSA is
withdrawing its ANPRMs dated May 15,
1989, and March 8, 1991, on biometric
identifiers.

FMCSA has shared its research on
biometric identifiers with TSA. FMCSA
will continue to work in a collaborative
effort with TSA on the development of
TSA’s biometric identifier standard and
the development of a TWIC. In the
future, FMCSA may assess the impact of
the TWIC upon the Federal Motor
Carrier Safety Regulations.

Issued on: April 27, 2005.

Annette M. Sandberg,

Administrator.

[FR Doc. 05-9171 Filed 5-6-05; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223

[Docket No. 050304058—5113-02; I.D.
060204C]

RIN 0648—-XB29

Endangered and Threatened Species;
Proposed Threatened Status for
Elkhorn Coral and Staghorn Coral

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: We, the NMF'S, have
completed a comprehensive status
review of elkhorn (Acropora palmata)
and staghorn (A. cervicornis) corals and
determined that a petitioned action to
list both species is warranted. We have
determined that fused-staghorn coral (A.
prolifera) is a hybrid and therefore does
not warrant listing. We have made our
determination based on the best
scientific and commercial data available
and efforts being made to protect the
species, and we propose to place both
elkhorn and staghorn corals on the list
of threatened species under the
Endangered Species Act of 1973, as

amended (ESA). We are announcing that
hearings will be held at four locations
in June to provide additional
opportunities and formats to receive
public input.

DATES: Comments on this proposal must
be received by August 8, 2005. See
SUPPLEMENTARY INFORMATION for the
specific public hearing dates.
ADDRESSES: You may submit comments,
identified by the RIN 0648—-XB29, by
any of the following methods:

e E-mail: Acropora.Info@noaa.gov.
Include Docket Number or RIN 0648—
XB29 in the subject line of the message.

e Mail: Assistant Regional
Administrator, Protected Resources
Division, NMFS, Southeast Regional
Office, Protected Resources Division,
263 13th Ave. South, St. Petersburg, FL
33701.

e Facsimile (fax) to: 727—824-5309.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
rulemaking.

o See SUPPLEMENTARY INFORMATION for
public hearing locations.

The proposed rule and status review
are also available electronically at the
NMFS website at http://
sero.nmfs.noaa.gov/pr/protres.htm
FOR FURTHER INFORMATION CONTACT:
Jennifer Moore or Stephania Bolden,
NMTFS, at the address above or at 727—
824-5312, or Marta Nammack, NMFS, at
301-713-1401.

SUPPLEMENTARY INFORMATION:

Background

On March 4, 2004, the Center for
Biological Diversity (CBD) petitioned us
to list elkhorn, staghorn, and fused-
staghorn corals as either threatened or
endangered under the ESA and to
designate critical habitat. On June 23,
2004, we made a positive 90-day
finding (69 FR 34995) that CBD
presented substantial information
indicating that the petitioned actions
may be warranted and announced the
initiation of a formal status review as
required by section 4(b)(3)(A) of the
ESA. Concurrently, we solicited
additional information from the public
on these acroporid corals regarding
historic and current distribution and
abundance, population status and
trends, areas that may qualify as critical
habitat, any current or planned
activities that may adversely affect
them, and known conservation efforts.
Additional information was requested
during two public meetings held in

December 2004 on: (1) distribution and
abundance; (2) areas that may qualify as
critical habitat; and (3) approaches/
criteria that could be used to assess
listing potential of the acroporids (e.g.,
viability assessment, extinction risk,
etc.).

In order to conduct a comprehensive
status review, we convened an Atlantic
Acropora Biological Review Team
(BRT). The members of the BRT were a
diverse group of experts in their fields,
including coral biologists and
ecologists; specialists in coral disease,
coral monitoring and restoration,
climate change, water quality, coral
taxonomy; regional experts in coral
abundance/distribution throughout the
Caribbean Sea; and state and Federal
resource managers. The comprehensive,
peer-reviewed status review report
developed by the BRT incorporates and
summarizes the best available scientific
and commercial information as of
March 2005. It addresses the status of
the species, the five factors identified in
ESA section 4(a)(1), and current
regulatory, conservation and research
efforts that may yield protection to the
corals. The BRT also reviewed and
considered the petition and materials
we received as a result of the Federal
Register document (69 FR 34995) and
the public meetings; substantive
materials were incorporated into the
status review report.

Distribution and Abundance

Acropora spp. are widely distributed
throughout the wider Caribbean (U.S.
Florida, Puerto Rico, U.S. Virgin Islands
(U.S.V.1), Navassa; and Antigua and
Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Colombia,
Costa Rica, Cuba, Dominica, Dominican
Republic, Grenada, Guadeloupe, Haiti,
Honduras, Jamaica, Martinique, Mexico,
Netherlands Antilles, Nicaragua,
Panama, St. Kitts and Nevis, St. Lucia,
St. Vincent and the Grenadines,
Trinidad and Tobago, and Venezuela).
Both elkhorn and staghorn corals used
to be the most abundant and most
important species on Caribbean coral
reefs in terms of accretion of reef
structure. In general, elkhorn and
staghorn corals have the same
distribution, with few exceptions.
Staghorn coral’s northern extent
(Broward County, Florida) is farther
north than that of elkhorn coral (Miami-
Dade County, Florida). Relative to other
corals, both have high growth rates that
have allowed reef growth to keep pace
with past changes in sea level.
Additionally, both exhibit branching
morphologies that provide important
habitat for other reef organisms; no
other Caribbean reef-building coral
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species is able to fulfill these ecosystem
functions. At the current reduced
abundance of A. palmata and A.
cervicornis, it is highly likely that both
these ecosystem functions have been
largely lost.

The third Acropora spp. present in
the Caribbean Sea is the fused-staghorn
coral (A. prolifera). Although it has a
history in the taxonomic literature,
recent genetic research has determined
that it is an F1 (i.e., first generation)
hybrid between A. cervicornis and A.
palmata. While there is genetic
evidence that A. prolifera has
backcrossed with A. cervicornis on
evolutionary time scales, and it
undergoes gametogenesis, there is no
evidence that it interbreeds (i.e.,
produces sexual offspring in a cross
between two A. prolifera colonies). For
this reason, the BRT did not include
fused-staghorn coral as a species within
the status review, and we determined
that it does not meet the definition of a
species under the ESA.

Both elkhorn and staghorn corals
underwent precipitous declines in
abundance in the early 1980s
throughout their range, and this decline
has continued. Although quantitative
data on former distribution and
abundance are scarce, in the few
locations where quantitative data are
available (i.e., Florida Keys, Dry
Tortugas, Jamaica and the U.S.V.L.),
declines in abundance are estimated at
greater than 97 percent. Although this
decline trend has been documented as
continuing in the late 1990s, and even
in the past 5 years in some locations,
local extirpations (i.e., at the island or
country scale) have not been
documented. While recruitment of new
colonies has been reported in various
geographic locations, new recruits
appear to be suffering mortality faster
than they can mature (to sizes greater
than 1 m in colony diameter). In a very
few locations (e.g., Buck Island Reef
National Monument) moderate recovery
of elkhorn coral appears to be
progressing. In most cases the genetic
origin of the recruits, presumably from
sexual reproduction, is unknown so that
their contribution to the corals’
Caribbean-wide recovery remains
undetermined.

Analysis of the Definitions of
Endangered and Threatened Species

We first considered whether all three
of the corals listed in the petition met
the definition of “‘species” pursuant to
section 3 of the ESA. The term
“species” includes “any subspecies of
fish or wildlife or plants, and any
distinct population segment of any
species of vertebrate fish or wildlife

which interbreeds when mature.” Based
on this language, a “‘species” is given its
ordinary, accepted biological meaning.

Species diagnoses for both elkhorn
and staghorn were not debated as both
species are recognized as separate taxa
in the literature, have separate and
discrete diagnoses and morphologies,
and produce viable gametes, larvae, and
successful sexual offspring. On the other
hand, we carefully reviewed and
deliberated on the taxonomic diagnosis
for fused-staghorn coral (A. prolifera).
While A. prolifera has been recognized
in the taxonomic literature as a species
based on morphology, it has always
been rare, and little specific scientific
information is available regarding its
distribution, abundance, and trends. In
addition, a wide range of intermediate
A. prolifera morphologies exist in
nature, and this further complicates in
situ assessment of abundance and
distribution. For the purpose of the
status review, we did not consider A.
prolifera a species as it does not
interbreed with itself to produce viable
offspring, and is therefore a hybrid for
the reasons summarized below:

1. Recent scientific literature indicates
that individuals of A. prolifera sampled
from throughout the Caribbean region
were all F1 (i.e., first generation)
hybrids of A. palmata and A.
cervicornis. This finding is consistent
with the observed rarity of A. prolifera.
There is also genetic evidence that A.
prolifera has undergone rare
backcrossing with the parent A.
cervicornis on an evolutionary time
scale.

2. Data from a single unpublished
study indicate that A. prolifera does
undergo gametogenesis, but there is no
direct evidence that zygotes are
produced due to colony rarity, or that
successful sexual offspring result.

3. While it is unclear whether or not
A. prolifera’s gametes are viable, it is
highly unlikely that genetically distinct
colonies occur within sufficient
proximity to routinely accomplish
successful fertilization in nature.

Therefore, based on the best
information available and the generally
accepted biological definition of a
species (consisting of related organisms
capable of interbreeding to produce
viable offspring), we determined that A.
prolifera is a hybrid which has not been
shown to interbreed when mature, and
it does not constitute a species under
the ESA.

Furthermore, although fused-staghorn
is known to have backcrossed with
staghorn at some time, similar elkhorn
chromosome mapping has not been
conducted. Therefore, we are reluctant
to identify potential genealogy of the

fused-staghorn relative to either elkhorn
or staghorn coral. Instead, we
determined that the hybrid should be
considered a separate entity and that
individuals of this entity are not
considered members of either staghorn
or elkhorn coral populations.

Next, we carefully examined the
definitions of endangered and
threatened species pursuant to section 3
of the ESA wherein: (1) “endangered
species” is defined as “any species
which is in danger of extinction
throughout all or a significant portion of
its range;” and (2) “threatened species”
is defined as “any species which is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.”

Corals are invertebrates, and,
therefore, a listing determination must
be based on the species’ status
throughout “all or a significant portion”
of its range. The only information
regarding discreteness or distinctiveness
of Atlantic Acropora populations is a
recent study that examined genetic
exchange and clonal population
structure in A. palmata by sampling and
genotyping colonies from eleven
locations throughout its geographic
range using microsatellite markers.
Results indicate that populations in the
eastern Caribbean (St. Vincent and the
Grenadines, U.S.V.I., Curacao, and
Bonaire) have experienced little or no
genetic exchange with populations in
the western Caribbean (Bahamas,
Florida, Mexico, Panama, Navassa, and
Mona Island). Puerto Rico is an area of
mixing where populations show genetic
contribution from both regions, though
it is more closely connected with the
western Caribbean. Within these
regions, the degree of larval exchange
appears to be asymmetrical with some
locations being entirely self-recruiting
and some receiving immigrants from
other locations within their region. No
similar information exists for A.
cervicornis. These results do not
indicate source or sink areas,
populations that are discrete or distinct,
or any other specific geographic areas
within the Caribbean Sea that should be
considered more or less significant than
another. Because there is no evidence
indicating that any elkhorn or staghorn
population within the geographic range
of the species is more or less important
than others, we considered the entire
geographic range in determining status
of these species.

Based on the ESA definition of an
endangered species, the danger of
extinction must be examined. While the
number (in terms of abundance and
coverage) of elkhorn and staghorn corals
rangewide has precipitously declined
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over the last 30 years, total number of
colonies and presumably individuals
remains very, very large (although the
absolute number of colonies or coverage
is unquantified). Given the high number
of colonies, the species’ large geographic
range that remains intact (no evidence
of range constriction), and the fact that
asexual reproduction (fragmentation)
provides a source for new colonies
(albeit perhaps clones) which likely
buffers natural demographic and
environmental variability, we believe
that both species retain significant
potential for persistence and are at a low
risk of extinction in the near term.
Additionally, both elkhorn and staghorn
corals have persisted through climate
cooling and heating fluctuation periods
over millions of years as determined by
the geologic record, where other corals
have gone extinct. Therefore, we have
determined as a preliminary matter that
neither elkhorn nor staghorn corals are
in danger of extinction throughout all of
their range.

For many of the same reasons
discussed above, we determined that
both elkhorn and staghorn corals may
meet the ESA definition of threatened
species. First, we established that the
appropriate period of time
corresponding to the foreseeable future
is a function of the particular kinds of
threats, the life-history characteristics,
and the specific habitat requirements for
the species under consideration. It is
also consistent with the purpose of the
ESA that the timeframe for the
foreseeable future be adequate to
provide for the conservation and
recovery of threatened species and the
ecosystems upon which they depend.
Given this conceptual framework and
the fact that some threats such as
hurricanes or major disease outbreaks
can happen at anytime and other threats
happen over longer periods of time (e.g.,
habitat degradation, global climate
change), the slow-growing and late
maturing aspects of the species life
history, and the fact that the current
decline as documented by the BRT
occurred during the last 20 to 30 years,
we have preliminarily determined the
foreseeable future for these species to be
30 years.

We then considered the following
items on the timescale outlined above in
evaluating the status of elkhorn and
staghorn corals:

1. Recent drastic declines in
abundance of both species have
occurred throughout their geographic
range and abundances are at historic
lows;

2. Broad geographic ranges could
become constricted due to local
extirpations resulting from a single

stochastic event (e.g., hurricanes, new
disease outbreak);

3. Sexual recruitment is limited in
some areas and unknown in most as
fertilization success from clones is
virtually zero; settlement of larvae is
often unsuccessful given limited
amount of appropriate habitat;

4. The Allee effect is occurring
(fertilization success declines greatly as
adult density declines).

Based upon these facts, we believe
that abundance and distribution of both
elkhorn and staghorn coral are likely to
become further reduced. Furthermore, a
series of local extirpations are likely to
occur within the next 30 years. We
believe that while elkhorn and staghorn
coral are not currently in danger of
extinction throughout all or a significant
portion of their range, they are likely to
become so within the foreseeable future.
Therefore, we propose to list them as
threatened under the ESA.

Analysis of Factors Affecting the
Species

Section 4 of the ESA (16 U.S.C. 1533)
and regulations promulgated to
implement the listing provisions of the
ESA (50 CFR part 424) set forth the
procedures for adding species to the
Federal list. Section 4 requires that
listing determinations be based solely
on the best scientific and commercial
data available, without consideration of
possible economic or other impacts of
such determinations. Section 4(a)(1) of
the ESA provides that the Secretary of
Commerce shall determine whether any
species is endangered or threatened
because of any of five specified factors;
these factors and their relevance to the
status of elkhorn and staghorn corals are
analyzed below.

The Present or Threatened Destruction,
Modification, or Curtailment of its
Habitat or Range

Seven stressors (natural abrasion and
breakage, anthropogenic abrasion and
breakage, sedimentation, persistent
elevated temperature, competition,
excessive nutrients and sea level rise)
were identified as threats affecting both
species through present or threatened
destruction, modification, or
curtailment of their habitats or ranges.
This consists of both destruction or
disruption of substrate to grow on, and
modification or alteration of the aquatic
environment in which the corals live.
Although habitat loss has occurred, to
date, the range of these two species has
not been reduced. However, because of
the species’ extremely low abundance,
local extirpations are possible in the
foreseeable future, leading to a
reduction in range.

Elkhorn and staghorn corals, like most
corals, require hard, consolidated
substrate (i.e., attached, dead coral
skeleton) for their larvae to settle or
fragments to reattach. When the
substrate is physically disturbed, and
when the attached corals are broken and
reduced to unstable rubble or sediment,
settlement and reattachment habitat is
lost. The most common causes of
natural abrasion and breakage (physical
disturbance) are severe storm events,
including hurricanes. Severe storms can
lead to the complete destruction and
mortality of entire reef zones dominated
by these species as well as destruction
of the habitat on which these species
depend (i.e., by covering settlement,
reattachment and growing surfaces with
unstable rubble and sediment). These
major storms have physically disrupted
reefs throughout the wider Caribbean
and are among the primary causes of
elkhorn and staghorn coral habitat loss
in certain locations. Human activity in
coral reef areas is another source of
abrasion and breakage (anthropogenic),
and thus destruction of A. palmata and
A. cervicornis habitat. These activities
include boating, anchoring, fishing,
recreational SCUBA diving and
snorkeling, and an increasing variety of
maritime construction and development
activities. The shallow habitat
requirements of these two species make
them especially susceptible to impacts
from these anthropogenic activities,
which have been documented as
causing effects similar to severe storms,
though usually on a smaller scale.

Acropora spp. also appear to be
particularly sensitive to shading effects
resulting from increased sediments in
the water column. Because these corals
are almost entirely dependent upon
sunlight for nourishment, they are much
more susceptible to increases in water
turbidity and sedimentation than other
species. Increased sediments in the
water column, which have been
documented to impede larval
settlement, can result from, among other
things, land development and run-off,
dredging and disposal activities, and
major storm events.

Optimal water temperatures for
elkhorn and staghorn coral range from
25 to 29° C, with the species being able
to tolerate higher temperatures for a
brief period of time (e.g., order of days
to weeks depending on the magnitude of
the temperature elevation). Global
atmospheric air and sea temperatures
have been documented as rising over
the past century, and shallow reef
habitats are especially vulnerable. Water
with sea surface temperatures above the
optimal range does not provide suitable
habitat for either of the two species.
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Because of their fast growth rates
(relative to other corals) and canopy-
forming morphology, A. palmata and A.
cervicornis are known to be competitive
dominants within coral communities, in
terms of their ability to overgrow other
stony and soft corals. However, other
types of reef benthic organisms (i.e.,
algae) have higher growth rates and are
expected to have greater competitive
ability than Acropora spp. Under
current physical oceanographic
conditions in shallow, coastal areas (i.e.,
elevated nutrients), algae are typically
out-competing both Acropora spp. for
space on the reef. The consequence of
this competition is that less habitat is
available for the two species to colonize.

Nutrients are added to coral reefs
from both point sources (readily
identifiable inputs where pollutants are
discharged to receiving surface waters
from a pipe or drain) and non-point
sources (inputs that occur over a wide
area and are associated with particular
land uses). Coral reefs have been
generally considered to be nutrient-
limited systems, meaning that levels of
accessible nitrogen and phosphorus
limit the rates of plant growth. When
nutrients levels are raised in such a
system, plant growth can be expected to
increase, and this can yield imbalance
and changes in community structure.
The widespread increase in algae
abundance on Caribbean corals reefs has
been attributed to nutrient enrichment.
Therefore, less habitat is available for
elkhorn and staghorn coral larval
settlement or fragment reattachment.

Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Only one stressor under the second
factor identified in section 4(a)(1),
overutilization for commercial,
recreational, scientific, or educational
purposes, was identified as a potential
threat to elkhorn and staghorn corals:
overharvest for curio/aquarium demand.
Overutilization does not appear to be a
significant threat to either of these two
species given current regulation and
management.

Disease or Predation

Disease was identified as the single
largest cause of both elkhorn and
staghorn coral mortality and decline. It
is also the greatest threat to the two
species’ persistence and recovery given
its widespread, episodic, and
unpredictable occurrence resulting in
high mortality. The threat is exacerbated
by the fact that disease, though clearly
severe, is poorly understood in terms of
etiology and possible links to
anthropogenic stressors. Although the

number or identity of specific disease
conditions affecting Atlantic Acropora
spp- and the causal factors involved are
uncertain, several generalizations are
evident. First, both total number of
described Acropora spp. specific
diseases as well as the prevalence and/
or geographic range of impact have
increased over the past decade, and the
trend is expected to continue. Second,
disease has had, and continues to have,
major ongoing impacts on population
abundance and colony condition of both
elkhorn and staghorn coral. Diseases
affecting these species may prevent or
delay their recovery in the wider
Caribbean. Finally, diseases constitute
an ongoing, major threat about which
specific mechanistic and predictive
understanding is largely lacking, thus
precluding effective control or
management strategies.

Acropora spp. are also subject to
invertebrate (e.g., polychaete, mollusk,
echinoderm) and vertebrate (fish)
predation, but “plagues” of coral
predators such as the Indo-Pacific
crown-of-thorns outbreaks (Acanthaster
planci) have not been described in the
Atlantic. Predation may directly cause
mortality or injuries that lead to
invasion of other biota (e.g., algae,
boring sponges). The threat of predation,
while apparently much less than that of
disease, is also contributing to the status
of these species.

Inadequacy of Existing Regulatory
Mechanisms

We evaluated existing regulatory
mechanisms (fourth factor identified in
ESA section 4(a)(1)) currently in place
and consisting of enforceable provisions
which are directed at managing threats
to elkhorn and staghorn corals. Most
existing regulatory mechanisms are not
specific to the two species, but were
promulgated to manage corals or coral
reefs in general. While the impact of
many stressors were determined to be
slightly reduced with the
implementation of regulations, none
were totally abated. For example, the
Fishery Management Plan for Coral and
Coral Reefs of the Gulf of Mexico and
South Atlantic (under the Magnuson-
Stevens Fishery Conservation and
Management Act) protects all corals
from harvest, sale and destruction on
the seabed in U.S. Federal waters during
fishing related activities. In some cases,
elkhorn and staghorn corals are
incidentally destroyed during fishing
practices, and, therefore, the regulation
does not fully abate the threat from
damaging fishing practices.

The major threats to these species’
persistence (i.e., disease, elevated
temperature and hurricanes) are severe,

unpredictable, and have increased over
the past 3 decades. At current levels of
knowledge, the threats are
unmanageable, and there is no apparent
indication that these trends will change
in the foreseeable future. No existing
regulatory mechanisms are currently in
place, or expected to be in place in the
foreseeable future, to control or prevent
these major threats to the two species.
In the meantime, managing some of the
stressors determined to be less severe
(e.g., anchoring, vessel groundings,
point and non-point source nutrients,
sedimentation) may assist in decreasing
the rate of A. palmata and A. cervicornis
decline by enhancing coral condition
and decreasing synergistic stress effects.

Other Natural or Manmade Factors
Affecting the Continued Existence of the
Species

We identified eleven stressors that
affect the status of elkhorn and staghorn
corals as a result of other natural or
manmade factors (fifth factor identified
in ESA section 4(a)(1)): elevated
temperature, competition, elevated
nutrients, sedimentation, sea level rise,
abrasion and breakage, contaminants,
loss of genetic diversity, African dust,
elevated carbon dioxide, and sponge
boring. Many of these threats are the
same as those identified in the first
factor (habitat) because the same
mechanism can cause direct impacts to
the organisms in addition to destroying
or disrupting their habitat. Impacts from
some of these stressors are complex,
resulting in synergistic habitat impacts
(first factor identified in ESA section
4(a)(1)).

Elevation of the typical sea surface
temperature in tropical and subtropical
oceans stresses Acropora spp. Global air
and sea surface temperatures have risen
over the past 100 years and shallow reef
habitats are especially vulnerable. When
exposed to elevated temperatures,
elkhorn and staghorn corals expel the
symbiotic algae (bleaching) on which
they depend for a photosynthetic
contribution to their energy budget,
enhancement of calcification, and color.
Temperature induced bleaching affects
growth, maintenance, reproduction, and
survival of these two species. As
summarized in the status review report,
bleaching has been documented as the
source of extensive elkhorn and
staghorn mortality in numerous
locations throughout their range. The
extent of bleaching is a function of the
intensity of the temperature elevation
and the duration of the event.

Along with elevated temperature,
atmospheric carbon dioxide levels have
increased in the last century and there
is no apparent evidence that the trend
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will not continue. As atmospheric
carbon dioxide is dissolved in surface
seawater, seawater becomes more
acidic, shifting the balance of inorganic
carbon species away from carbon
dioxide and carbonate toward
bicarbonate. This shift decreases the
ability of corals to calcify because corals
are thought to use carbonate (not
bicarbonate) to build their aragonite
skeletons. Experiments have shown the
reduction of calcification in response to
elevated carbon dioxide levels.

Rapid sea level rise was identified as
a potential threat to these species;
however, under current conditions, we
conclude that this stressor is not
affecting either of the two species’
status.

As discussed above, increased
sediments in the water column can
result from, among other things, land
development and run-off, dredging and
disposal activities, and major storm
events. In addition to the habitat
impacts, sedimentation has been shown
to cause direct physiological stress to
elkhorn and staghorn corals. Direct
deposition of sediments on coral tissue
and shading due to sediments in the
water column have both caused tissue
death in these species.

In addition to the habitat impacts
described above, natural and
anthropogenic sources of abrasion and
breakage (i.e., severe storms, vessel
groundings, fishing debris) cause direct
mortality to elkhorn and staghorn
corals. Their branching morphology
make them particularly susceptible to
breakage. The creation of fragments
through breakage is a natural means of
asexual reproduction for these species.
However, the fragments must encounter
suitable habitat to be able to reattach
and create a new colony. Under current
conditions, suitable habitat is often not
available, and entire elkhorn and
staghorn reefs have been destroyed after
these events.

Many of the threats identified as
contributing to the status of elkhorn and
staghorn coral are minor in intensity,
but have an impact nonetheless because
of their extremely reduced population
sizes. Direct competition with other
species, skeleton bioerosion by clionid
sponges, and effects from African dust
all are minor threats, but they are
exacerbating the species’ current status.

The severity of all of the threats
(natural or manmade) ranges from high
(e.g., temperature) to low (e.g., sponge
boring). Some stressors (e.g.,
contaminants and loss of genetic
diversity) are known to be threats to
these two species, but their effect on the
status is undetermined and
understudied.

Summary and Synthesis of Analysis of
the Factors Identified in ESA Section
4(a)(2)

We determined that the major factors
affecting the two species are disease,
elevated temperature, and hurricanes.
Other factors identified as contributing
to the status of the species, given their
extremely reduced population sizes, are
sedimentation, anthropogenic abrasion
and breakage, competition, excessive
nutrients, sea level rise, predation,
contaminants, loss of genetic diversity,
African dust, elevated carbon dioxide
levels, and sponge boring.

Basis for Proposed Determination

In accordance with section 4(b)(1)(A)
of the ESA, the determination that the
petitioned action is warranted was
based on the best scientific and
commercial data available. As provided
in 50 CFR 434.13, we used scientific
and commercial publications,
administrative reports, maps, and
information received from experts on
the subject.

As further required by section 4(b)(2),
we considered those efforts being made
by States or foreign nations to protect or
conserve the two species. As discussed
above, the major threats to the two
species are currently unmanageable,
and, therefore, these efforts do not alter
the threatened status of elkhorn and
staghorn corals.

Finally, section 4(b)(1)(B) of the ESA,
requires us to give consideration to
species which (1) have been designated
as requiring protection from
unrestricted commerce by any foreign
nation, or (2) have been identified as in
danger of extinction, or likely to become
so within the foreseeable future, by any
state agency or by any agency of a
foreign nation. All corals are listed
under Appendix II of the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora, which
regulates international trade of species
to ensure survival. Additionally, all
corals, including elkhorn and staghorn
corals, are protected under the U.S.V.L.
Indigenous and Endangered Species Act
of 1990, and both species have been
listed recently in the “red book” of
threatened marine invertebrates of
Colombia by a technical commission
coordinated by the Ministry of the
Environment. Acropora cervicornis was
considered as a critically endangered
species in Colombia and A. palmata was
included as endangered. Thus, the
proposed listing is consistent with
foreign and international actions taken
with regard to these species.

Similarity of Appearance of the Hybrid

We also considered the risk to elkhorn
and staghorn corals of not listing fused-
staghorn coral pursuant to ESA section
4(e), Similarity of Appearance Cases.
We determined that listing fused-
staghorn coral under this provision is
not warranted given its rarity, the fact
that it is almost always found amongst
colonies of other Acropora spp., and the
conclusion by the BRT that the threat of
overharvest by curio/aquarium demand
is well regulated.

Effects of Listing

Conservation measures provided for
species listed as endangered or
threatened under the ESA include
recovery actions (16 U.S.C. 1533(f)),
critical habitat designations, Federal
agency consultation requirements (16
U.S.C. 1536), and prohibitions on taking
(16 U.S.C. 1538). Recognition of the
species’ plight through listing promotes
conservation actions by Federal and
state agencies, private groups, and
individuals. Should the proposed listing
be made final, a recovery program
would be implemented, and critical
habitat may be designated. We believe
that to be successful, protective
regulations and recovery programs for
elkhorn and staghorn corals will need to
be developed in the context of
conserving aquatic ecosystem health.
Federal, state and the private sectors
will need to cooperate to conserve the
listed elkhorn and staghorn corals and
the ecosystems upon which they
depend.

Service Policies on Role of Peer Review

On July 1, 1994, we and FWS
published a policy regarding peer
review of scientific data (59 FR 34270).
The intent of this peer review policy is
to ensure that listings are based on the
best scientific and commercial data
available. Prior to a final listing, we
formally solicit expert opinions and
analyses on one or more specific
questions or assumptions. This
solicitation process may take place
during a public comment period on any
proposed rule or draft recovery plan,
during the status review of a species
under active consideration for listing, or
at any other time deemed necessary to
clarify a scientific question. The status
review was peer reviewed by six experts
in the field, with their substantive
comments incorporated in the final
status review

Critical Habitat

Critical habitat is defined in section 3
of the ESA (16 U.S.C. 1532(3)) as: (1) the
specific areas within the geographical
area occupied by a species, at the time
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it is listed in accordance with the ESA,
on which are found those physical or
biological features (a) essential to the
conservation of the species and (b) that
may require special management
considerations or protection; and (2)
specific areas outside the geographical
area occupied by a species at the time
it is listed upon a determination that
such areas are essential for the
conservation of the species.
“Conservation” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the ESA is no longer
necessary. Section 4(a)(3)(a) of the ESA
(16 U.S.C. 1533(a)(3)(A)) requires that,
to the extent prudent and determinable,
critical habitat be designated
concurrently with the listing of a
species. If we determine that it is
prudent and determinable, we will
publish a proposed designation of
critical habitat for elkhorn and staghorn
corals in a separate rule.

Public Comments Solicited

To ensure that any final action
resulting from this proposal will be as
accurate and effective as possible, we
are soliciting comments from the public,
other concerned governmental agencies,
the scientific community, industry, and
any other interested parties. Final
promulgation of any regulation(s) on
this species or withdrawal of this listing
proposal will take into consideration the
comments and any additional
information we receive, and such
communications may lead to a final
regulation that differs from this proposal
or result in a withdrawal of this listing
proposal.

Solicitation of Information

In addition to comments on the
proposed rule, we are soliciting
information on areas that may qualify as
critical habitat for elkhorn and staghorn
coral. The physical and biological
features essential to the conservation of
the species and areas that contain these
features should be identified. Areas
outside the occupied geographic area
should also be identified if such areas
are essential to the conservation of the
species. Essential features may include,
but are not limited to: (1) space for
individual growth and for normal
behavior; (2) food, water, air, light,
minerals, or other nutritional or
physiological requirements; (3) cover or
shelter; (4) sites for reproduction and
development of offspring; and (5)
habitats that are protected from
disturbance or are representative of the
historical, geographical, and ecological
distributions of the species (50 CFR
424.12(b)).

For areas potentially qualifying as
critical habitat, we also request
information describing: (1) activities or
other threats to the essential features or
activities that could be affected by
designating them as critical habitat, and
(2) the economic costs and benefits
likely to result if these areas are
designated as critical habitat.

Public Hearing Dates and Locations

Public hearings will be held at four
locations in Puerto Rico, the U.S. Virgin
Islands, and Florida in June. The
specific dates and locations of these
meetings are listed below:

(1) Monday, June 13, 2005, at the
Caribe Hilton, The Flamboyan, San
Geronimo Grounds, Los Rosales St., San
Juan, Puerto Rico 00901, 7-9 p.m.

(2) Tuesday, June 14, 2005, at the
Holiday Inn Windward Passage,
Veterans Drive, Caribbean B Room,
Charlotte Amalie, St. Thomas, U.S.
Virgin Islands, 00804, 7-9 p.m.

(3) Tuesday, June 21, 2005, at the
Marathon Garden Club, 5270 Overseas
Highway, Marathon, FL, 33050, 1:30—
3:30 p.m.

(4) Wednesday, June 22, 2005, at the
Courtyard by Marriott Hotel, Manatee/
Marlin Room, 400 Gulf Stream Way,
Dania Beach, FL, 33004, 7-9 p.m.

Special Accommodations

These public hearings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Jennifer Moore no
later than June 7, 2005 (see FOR FURTHER
INFORMATION CONTACT)

Classification

National Environmental Policy Act

The 1982 amendments to the ESA, in
section 4(b)(1)(A), restrict the
information that may be considered
when assessing species for listing. Based
on this limitation of criteria for a listing
decision and the opinion in Pacific
Legal Foundation v. Andrus, 675 F. 2d
825 (6th Cir.1981), NMFS has
concluded that ESA listing actions are
not subject to the environmental
assessment requirements of the National
Environmental Policy Act. (See NOAA
Administrative Order 216-6.)

Executive Order 12866, Regulatory
Flexibility Act and Paperwork
Reduction Act

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic impacts shall not be
considered when assessing the status of
a species. Therefore, the economic
analysis requirements of the Regulatory
Flexibility Act are not applicable to the

listing process. In addition, this rule is
exempt from review under Executive
Order 12866. This proposed rule does
not contain a collection-of-information
requirement for the purposes of the
Paperwork Reduction Act.

Federalism

In keeping with the intent of the
Administration and Congress to provide
continuing and meaningful dialogue on
issues of mutual state and Federal
interest, this proposed rule will be given
to the relevant state agencies in each
state in which the species is believed to
occur, who will be invited to comment.
We have conferred with the State of
Florida and the Territories of Puerto
Rico and the U.S.V.I. in the course of
assessing the status of the elkhorn and
staghorn corals, and considered, among
other things, Federal, state and local
conservation measures. As we proceed,
we intend to continue engaging in
informal and formal contacts with the
states and territories, and other affected
local or regional entities, giving careful
consideration to all written and oral
comments received. We also intend to
consult with appropriate elected
officials in the establishment of any
final rule.

References

Acropora Biological Review Team.
2005. Atlantic Acropora Status Review
Document. Report to National Marine
Fisheries Service, Southeast Regional
Office. March 3, 2005. 152 p + App.

List of Subjects in 50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Transportation.

Dated: May 3, 2005.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 223 is proposed
to be amended as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

1. The authority for part 223
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq; subpart
B, §223.12 issued under 16 U.S.C. 1361 et
seq.

2.In §223.102, add paragraph (e) to
read as follows:

§223.102 Enumeration of threatened
marine and anadromous species.
* * * * *

(e) Marine invertebrates. Elkhorn
coral (Acropora palmata), rangewide,
and staghorn coral (Acropora
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cervicornis), rangewide. Includes United
States Florida, Puerto Rico, U.S. Virgin
Islands, Navassa; and wider-Caribbean -
Antigua and Barbuda, Aruba, Bahamas,
Barbados, Belize, British Virgin Islands,
Colombia, Costa Rica, Cuba, Dominica,

Dominican Republic, Grenada,
Guadeloupe, Haiti, Honduras, Jamaica,
Martinique, Mexico, Netherlands
Antilles, Nicaragua, Panama, St. Kitts
and Nevis, St. Lucia, St. Vincent and the

Grenadines, Trinidad and Tobago, and
Venezuela.

* * * * *

[FR Doc. 05-9222 Filed 5-4-05; 3:16 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 4, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Homeowner Risk Reduction
Behaviors Concerning Wildfire Risks.

OMB Control Number: 0596—NEW.

Summary of Collection: The threat of
wildfire to residents located in areas
next to forested public lands has
increased significantly during the last
decade. As homeowners migrate to areas
that are at increasing risk from wildfire
they face important decisions regarding
how much risk to accept from various
sources. An important component of
making decisions regarding risk is to
understand the behaviors that are
effective at reducing the risk and the
information sources that are considered
reliable for risk reduction information.
To gain a better insight into
homeowners’ perceptions of wildfire
risk, behaviors that reduce wildfire, it is
important to collect information directly
from the homeowners that are at risk.
The information will be collected using
a survey instrument that is administered
via the U.S. Postal Service. The type of
information collected will include: (1)
Risk perceptions regarding wildfire, (2)
risk reduction behaviors associated with
wildfire, (3) sources of information
regarding wildfires and wildfire risk
reduction, and (4) socio-economic
information.

Need and Use of the Information: The
data collected from the survey will
benefit Forest Service (FS) and the
communities that are surveyed. The
data will be used to generate reports that
are targeted toward FS personnel that
are responsible for working with
communities and homeowners in order
to reduce the risks associated with
wildfires. Without the information FS
land managers and the public will
continue to interact on the issues of
wildfire risk without a broad-based
understanding of the factors that lesson
wildfire risk, factors that are important
to homeowners.

Description of Respondents:
Individuals or households.

Number of Respondents: 1,500.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 500.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 05-9193 Filed 5-6-05; 8:45 am]
BILLING CODE 3410-11-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 04—126—1]

National Wildlife Services Advisory
Committee; Notice of Renewal

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of renewal.

SUMMARY: We are giving notice that the
Secretary of Agriculture has renewed
the National Wildlife Services Advisory
Committee for a 2-year period. The
Secretary has determined that the
Committee is necessary and in the
public interest.
FOR FURTHER INFORMATION CONTACT: Ms.
Joanne Garrett, Director, Operational
Staff, WS, APHIS, 4700 River Road, Unit
87, Riverdale, MD 20737—-1234; (301)
734-7921.
SUPPLEMENTARY INFORMATION: The
purpose of the National Wildlife
Services Advisory Committee
(Committee) is to advise the Secretary of
Agriculture on policies, program issues,
and research needed to conduct the
Wildlife Services program. The
Committee also serves as a public forum
enabling those affected by the Wildlife
Services program to have a voice in the
program’s policies.

Done in Washington, DG, this 3rd day of
May 2005.
Michael James Harrison,
Assistant Secretary for Administration.
[FR Doc. 05-9195 Filed 5-6-05; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF AGRICULTURE
Forest Service

Ketchikan Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.
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SUMMARY: The Ketchikan Resource
Advisory Committee will meet in
Ketchikan, Alaska, June 16, 2005 and
August 18, 2005. The purpose of these
meetings is to discuss potential projects
under the Secure Rural Schools and
Community Self-Determination Act of
2000.

DATES: The meetings will be held June
16, 2005 and August 18, 2005 at 6 p.m.
ADDRESSES: The meetings will be held at
the Southeast Alaska Discovery Center
Learning Center (back entrance), 50
Main Street, Ketchikan, Alaska. Send
written comments to Ketchikan
Resource Advisory Committee, c/o
District Ranger, USDA Forest Service,
3031 Tongass Ave., Ketchikan, AK
99901, or electronically to
ikolund@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: Lyn
Kolund, District Ranger, Ketchikan-
Misty Fiords Ranger District, Tongass
National Forest, (907) 228—4100.
SUPPLEMENTARY INFORMATION: The
meetings are open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: April 22, 2005.
Forrest Cole,
Forest Supervisor.
[FR Doc. 05-9178 Filed 5—-6-05; 8:45 am]
BILLING CODE 3410-11-M

DATES: Comments will be received for a
30-day period commencing with this
date of publication.

ADDRESSES: Address all requests and
comments to Jane E. Hardisty, State
Conservationist, Natural Resources
Conservation Service (NRCS), 6013
Lakeside Blvd., Indianapolis, Indiana
46278. Copies of this standard will be
made available upon written request.
You may submit your electronic
requests and comments to
darrell.brown@in.usda.gov.

FOR FURTHER INFORMATION CONTACT: Jane
E. Hardisty, (317) 290-3200.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
states that after enactment of the law,
revisions made to NRCS State technical
guides used to carry out highly erodible
land and wetland provisions of the law,
shall be made available for public
review and comment. For the next 30
days, the NRCS in Indiana will receive
comments relative to the proposed
changes. Following that period, a
determination will be made by the
NRCS in Indiana regarding disposition
of those comments and a final
determination of changes will be made.

Dated: April 25, 2005.
Jane E. Hardisty,
State Conservationist, Indianapolis, Indiana.
[FR Doc. 05-9151 Filed 5-6—05; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Changes to
Section IV of the Field Office Technical
Guide (FOTG) of the Natural Resources
Conservation Service in Indiana

AGENCY: Natural Resources
Conservation Service (NRCS)
Agriculture.

ACTION: Notice of availability of
proposed changes in Section IV of the
FOTG of the NRCS in Indiana for review
and comment.

SUMMARY: It is the intention of NRCS in
Indiana to issue five revised
conservation practice standards in
Section IV of the FOTG. The revised
standards are: Clearing and Snagging
(326), Fence (382), Field Border (386),
Riparian Herbaceous Cover (390) and
Roof Runoff Structure (558). These
practices may be used in conservation
systems that treat highly erodible land
and/or wetlands.

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Change to the
Natural Resources Conservation
Service’s National Handbook of
Conservation Practices

AGENCY: Natural Resources
Conservation Service (NRCS), U.S.
Department of Agriculture, New York
State Office.

ACTION: Notice of availability of
proposed changes in the NRCS National
Handbook of Conservation Practices,
Section IV of the New York State Field
Office Technical Guide (FOTG) for
review and comment.

SUMMARY: It is the intention of NRCS to
issue one revised conservation practice
standard in its National Handbook of

Conservation Practices. This standard is:

Feed Management (NY592).

DATES: Comments will be received for a
30-day period commencing with the
date of this publication.

FOR FURTHER INFORMATION CONTACT:
Inquire in writing to Paul W. Webb,
State Resource Conservationist, Natural
Resources Conservation Service (NRCS),
441 S. Salina Street, Fifth Floor, Suite
354, Syracuse, New York 13202—2450.

A copy of this standard is available
from the above individual.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agricultural
Improvement and Reform Act of 1996
states that revisions made after
enactment of the law to NRCS State
Technical Guides used to carry out
highly erodible land and wetland
provisions of the law shall be made
available for public review and
comment. For the next 30 days the
NRCS will receive comments relative to
the proposed changes. Following that
period, a determination will be made to
the NRCS regarding disposition of those
comments and final determination of
change will be made.

Dated: April 26, 2005.
Paul W. Webb,

State Resource Conservationist, Natural
Resources Conservation Service, Syracuse,
NY.

[FR Doc. 05-9150 Filed 5-6—05; 8:45 am|
BILLING CODE 3410-16-U

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Funding Availability: Section
515 Multi-Family Housing Preservation
Revolving Loan Fund (PRLF)
Demonstration Program

Announcement Type: Initial Notice of
Funding Availability (NOFA) inviting
applications from qualified applicants.

Catalog of Federal Domestic
Assistance Number (CFDA): 10.415.
SUMMARY: The Rural Housing Service
(RHS) announces the availability of
funds and the timeframe to submit
applications for loans to private non-
profit organizations, or such non-profit
organizations’ affiliate loan funds and
State housing finance agencies, to carry
out a housing demonstration program to
provide revolving loans for the
preservation and revitalization of low-
income multi-family housing. Housing
that is assisted by this demonstration
program must be financed by RHS
through its multi-family housing loan
program under Section 515 of the
Housing Act of 1949. This
demonstration program will be achieved
through loans made to intermediaries
that establish programs for the purpose
of providing loans to ultimate recipients
for the preservation and revitalization of
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Section 515 multi-family housing as
affordable housing.

DATES: The deadline for receipt of all
applications in response to this NOFA
is 5 p.m., Eastern Time, on August 8,
2005. The application closing deadline
is firm as to date and hour. The Agency
will not consider any application that is
received after the closing deadline.
Applicants intending to mail
applications must provide sufficient
time to permit delivery on or before the
closing deadline. Acceptance by a post
office or private mailer does not
constitute delivery. Facsimile (FAX),
COD, and postage due applications will
not be accepted.

FOR FURTHER INFORMATION CONTACT:
Henry Searcy, Jr., Senior Loan
Specialist, Multi-Family Housing
Processing Division—STOP 0781 (Room
1263-S), U.S. Department of
Agriculture—Rural Housing Service,
1400 Independence Ave. SW.,
Washington, DC 20250-0781 or by
telephone at (202) 720-1753. (This is
not a toll free number.)

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 (2005) et seq., OMB must
approve all “collections of information”
by RHS. The Act defines “collection of
information” as a requirement for
“answers to * * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *.” (44 U.S.C.
3502(3)(A)) Because this NOFA will
receive less than 10 respondents, the
Paperwork Reduction Act does not

apply.
Overview

The Agriculture, Rural Development,
Food and Drug Administration, and
Related Agencies Appropriations Act,
2005 (Division A of Pub. L. 108—447)
provided funding for, and authorizes
RHS to, establish a revolving loan fund
demonstration program for the
preservation and revitalization of the
Section 515 multi-family housing
portfolio. The Section 515 multi-family
housing program is authorized by
Section 515 of the Housing Act of 1949
(42 U.S.C. 1485) and provides RHS the
authority to make loans for low income
multi-family housing and related
facilities.

Program Administration
I. Funding Opportunities Description

This NOFA requests applications
from eligible applicants for loans to
establish and operate revolving loan
funds for the preservation of low-income
multi-family housing within the

Agency’s Section 515 multi-family
housing portfolio. The Agency’s Section
515 multi-family housing program is
authorized by Section 515 (42 U.S.C.
1485) of the Housing Act of 1949.
Agency regulations for the Section 515
multi-family housing program are
published at 7 CFR part 3560.

Housing that is constructed or
repaired must meet the Agency design
and construction standards and the
development standards contained in 7
CFR part 1924, subparts A and G,
respectively. Once constructed, Section
515 multi-family housing must be
managed in accordance with the
program’s management regulation, 7
CFR part 3560, subpart C. Tenant
eligibility is limited to persons who
qualify as a very low-, low-, or
moderate-income household or who are
eligible under the requirements
established to qualify for housing
benefits provided by sources other than
the Agency, such as U.S. Department of
Housing and Urban Development
Section 8 assistance or Low Income
Housing Tax Credit Assistance, when a
tenant receives such housing benefits.
Additional tenant eligibility
requirements are contained in 7 CFR
3560.152.

II. Award Information

Public Law 108—447 (December 8,
2004) made funding available for loans
to private non-profit organizations, or
such non-profit organizations’ affiliate
loan funds and State housing finance
agencies, to carry out a housing
demonstration program to provide
revolving loans for the preservation of
the Section 515 multi-family housing
portfolio. The total amount of funding
available for this program is $6,364,414.
Loans to intermediaries under this
demonstration program shall have an
interest rate of no more than one percent
and the Secretary of Agriculture may
defer the interest and principal payment
to RHS for up to three years. The term
of such loans shall not exceed 30 years.
Funding priority will be given to
entities with equal or greater matching
funds, including housing tax credits for
rural housing assistance and to entities
with experience in the administration of
revolving loan funds and the
preservation of multi-family housing.

III. Eligibility Information
Applicant Eligibility

(1) Eligibility requirements—
Intermediary.

(a) The types of entities which may
become intermediaries are private
nonprofit organizations or such non-

profit organizations’ affiliate loan funds
and State housing finance agencies.

(b) The intermediary must have:

(i) The legal authority necessary for
carrying out the proposed loan purposes
and for obtaining, giving security for,
and repaying the proposed loan.

(ii) A proven record of successfully
assisting low-income multi-family
housing projects. Such record will
include recent experience in loan
making and servicing with loans that are
similar in nature to those proposed for
the PRLF demonstration program and a
delinquency and loss rate acceptable to
the Agency.

(iii) The services of a staff with loan
making and servicing expertise
acceptable to the Agency.

(iv) Capitalization acceptable to the
Agency.

(c) No loans will be extended to an
intermediary unless:

(i) There is adequate assurance of
repayment of the loan based on the
fiscal and managerial capabilities of the
proposed intermediary.

(ii) The amount of the loan, together
with other funds available, is adequate
to assure completion of the project or
achieve the purposes for which the loan
is made.

(iii) At least 51 percent of the
outstanding interest or membership in
any nonpublic body intermediary must
be composed of citizens of the United
States or individuals who reside in the
United States after being legally
admitted for permanent residence.

(d) Intermediaries, and the principals
of the intermediaries, must not be
suspended, debarred, or excluded based
on the “List of Parties Excluded from
Federal Procurement and
Nonprocurement Programs.” In
addition, intermediaries and their
principals must not be delinquent on
Federal debt.

(2) Eligibility requirements—Ultimate
recipients.

(a) To be eligible to receive loans from
the PRLF, ultimate recipients must:

(i) Currently have a RHS Section 515
loan for the property being assisted by
the PRLF demonstration program, or be
a transferee of such a loan before
receiving any benefits from the PRLF
demonstration program.

(ii) Be unable to provide the necessary
housing from its own resources and,
except for State or local public agencies
and Indian tribes, be unable to obtain
the necessary credit from other sources
upon terms and conditions the
applicant could reasonably be expected
to fulfill.

(iii) Along with its principal officers
(including their immediate family), hold
no legal or financial interest or
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influence in the intermediary. Also, the
intermediary and its principal officers
(including immediate family) must hold
no legal or financial interest or
influence in the ultimate recipient.

(iv) Be in compliance with all Agency
program requirements or have an
Agency approved workout plan in place
which will correct a non-compliance
status.

(b) Any delinquent debt to the Federal
Government, by the ultimate recipient
or any of its principals, shall cause the
proposed ultimate recipient to be
ineligible to receive a loan from the
PRLF. PRLF loan funds may not be used
to satisfy the delinquency.

Cost Sharing or Matching. Funding
priority will be given to entities with
equal or greater matching funds,
including housing tax credits for rural
housing assistance. Refer to the
Selection Criteria section of the NOFA
for further information on funding
priorities.

Equal Opportunity and
Nondiscrimination Requirements

(1) In accordance with the Fair
Housing Act, title VI of the Civil Rights
Act of 1964, the Equal Credit
Opportunity Act, the Age
Discrimination Act of 1975, Executive
Order 12898, the Americans with
Disabilities Act, and Section 504 of the
Rehabilitation Act of 1973, neither the
intermediary nor the Agency will
discriminate against any employee,
proposed intermediary or proposed
ultimate recipient on the basis of sex,
marital status, race, color, religion,
national origin, age, physical or mental
disability (provided the proposed
intermediary or proposed ultimate
recipient has the capacity to contract),
because all or part of the proposed
intermediary’s or proposed ultimate
recipient’s income is derived from
public assistance of any kind, or
because the proposed intermediary or
proposed ultimate recipient has in good
faith exercised any right under the
Consumer Credit Protection Act, with
respect to any aspect of a credit
transaction anytime Agency loan funds
are involved.

(2) The policies and regulations
contained in 7 CFR part 1901, subpart
E apply to this program.

(3) The Rural Housing Service
Administrator will assure that equal
opportunity and nondiscrimination
requirements are met in accordance
with the Fair Housing Act, title VI of the
Civil Rights Act of 1964, the Equal
Credit Opportunity Act, the Age
Discrimination Act of 1975, Executive
Order 12898, the Americans with

Disabilities Act, and Section 504 of the
Rehabilitation Act of 1973.

(4) All housing must meet the
accessibility requirements found at 7
CFR 3560.60(d).

(5) In accordance with RD Instruction
2006-P and Departmental Regulation
5600-2, the Agency should conduct a
Civil Rights Impact Analysis for each
loan made to an intermediary and the
Agency should document their analyses
through the completion of Form RECD
2006-38, ““Civil Rights Impact Analysis
Certification.”

Other Administrative Requirements

(1) The following policies and
regulations apply to loans to
intermediaries made in response to this
NOFA:

(a) PRLF intermediaries will be
required to provide the Agency with the
following reports:

(i) An annual audit;

(A) Dates of audit report period need
not necessarily coincide with other
reports on the PRLF. Audit reports shall
be due 90 days following the audit
period. Audits must cover all of the
intermediary’s activities. Audits will be
performed by an independent certified
public accountant. An acceptable audit
will be performed in accordance with
Generally Accepted Government
Auditing Standards and include such
tests of the accounting records as the
auditor considers necessary in order to
express an opinion on the financial
condition of the intermediary. The
Agency does not require an unqualified
audit opinion as a result of the audit.
Compilations or reviews do not satisfy
the audit requirement.

(B) It is not intended that audits
required by this program be separate
and apart from audits performed in
accordance with State and local laws or
for other purposes. To the extent
feasible, the audit work for this program
should be done in connection with
these other audits. Intermediaries
covered by OMB Circular A—128 or A—
133 should submit audits made in
accordance with those circulars.

(ii) Quarterly or semiannual reports
(due 30 days after the end of the period);

(A) Reports will be required quarterly
during the first year after loan closing.
Thereafter, reports will be required
semiannually. Also, the Agency may
resume requiring quarterly reports if the
intermediary becomes delinquent in
repayment of its loan or otherwise fails
to fully comply with the provisions of
its work plan or Loan Agreement, or the
Agency determines that the
intermediary’s PRLF is not adequately
protected by the current financial status

and paying capacity of the ultimate
recipients.

(B) These reports shall contain
information only on the PRLF, or if
other funds are included, the PRLF
portion shall be segregated from the
others; and in the case where the
intermediary has more than one PRLF
from the Agency, a separate report shall
be made for each PRLF.

(C) The reports will include, on a
form to be provided by the Agency,
information on the intermediary’s
lending activity, income and expenses,
financial condition and a summary of
names and characteristics of the
ultimate recipients the intermediary has
financed.

(iii) Annual proposed budget for the
following year; and

(iv) Other reports as the Agency may
require from time to time.

(b) RHS may consider, on a case by
case basis, subordinating its security
interest on the property to the lien of the
intermediary so that RHS has a junior
lien interest when an independent
appraisal documents the RHS
subordinated lien will continue to be
fully secured.

(c) The term of the loan to the
ultimate recipient may not exceed the
remaining term of the RHS loan.

(d) When loans are made to the
ultimate recipients for equity purposes,
Restrictive Use Provisions must be
incorporated into the loan documents,
as outlined in 7 CFR part 3560.662.

(e) The policies and regulations
contained in 7 CFR part 1901, subpart
F regarding historical and
archaeological properties.

(f) The policies and regulations
contained in 7 CFR part 1940, subpart
G regarding environmental assessments.
Loans to intermediaries under this
program will be considered a
Categorical Exclusion under the
National Environmental Policy Act,
requiring the completion of Form RD
1940-22, “Environmental Checklist for
Categorical Exclusions,” by the Agency.

(g) An “Intergovernmental Review,” if
required by RD Instruction 1940-], will
be conducted in accordance with the
procedures contained in that
Instruction.

(2) The intermediary agrees to the
following:

(a) To obtain the written Agency
approval, before the first lending of
PRLF funds to an ultimate recipient, of:

(i) All forms to be used for relending
purposes, including application forms,
loan agreements, promissory notes, and
security instruments; and

(ii) Intermediary’s policy with regard
to the amount and form of security to be
required.
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(b) To obtain written approval from
the Agency before making any
significant changes in forms, security
policy, or the work plan. The Agency
may approve changes in forms, security
policy, or work plans at any time upon
a written request from the intermediary
and determination by the Agency that
the change will not jeopardize
repayment of the loan or violate any
requirement of this NOFA or other
Agency regulations. The intermediary
must comply with the work plan
approved by the Agency so long as any
portion of the intermediary’s PRLF loan
is outstanding;

(c) To secure the indebtedness by
pledging the PRLF, including its
portfolio of investments derived from
the proceeds of the loan award, and
other rights and interests as the Agency
may require;

(d) To return, as an extra payment on
the loan any funds that have not been
used in accordance with the
intermediary’s work plan by a date 2
years from the date of the loan
agreement. The intermediary
acknowledges that the Agency may
cancel the approval of any funds not yet
delivered to the intermediary if funds
have not been used in accordance with
the intermediary’s work plan within the
2 year period. The Agency, at its sole
discretion, may allow the intermediary
additional time to use the loan funds by
delaying cancellation of the funds by
not more than 3 additional years. If any
loan funds have not been used by 5
years from the date of the loan
agreement, the approval will be
canceled for any funds that have not
been delivered to the intermediary and
the intermediary will return, as an extra
payment on the loan, any funds it has
received and not used in accordance
with the work plan. In accordance with
the Agency approved promissory note,
regular loan payments will be based on
the amount of funds actually drawn by
the intermediary.

(3) The intermediary will be required
to enter into an Agency approved loan
agreement and gromissory note.

4) Loans made to the PRLF ultimate
rec1p1ent must meet the intent of
providing decent, safe, and sanitary
rural housing and be consistent with the
requirements of title V of the Housing
Act of 1949.

(5) When an intermediary proposes to
make a loan from the PRLF to an
ultimate recipient, Agency concurrence
is required prior to final approval of the
loan. A request for Agency concurrence
in approval of a proposed loan to an
ultimate recipient must include:

(a) Certification by the intermediary
that:

(i) The proposed ultimate recipient is
eligible for the loan;

(ii) The proposed loan is for eligible
purposes;

(iii) The proposed loan complies with
all applicable statutes and regulations;
and

(iv) Prior to closing the loan to the
ultimate recipient, the intermediary and
its principal officers (including
immediate family) hold no legal or
financial interest or influence in the
ultimate recipient, and the ultimate
recipient and its principal officers
(including immediate family) hold no
legal or financial interest or influence in
the intermediary.

(b) Copies of sufficient material from
the ultimate recipient’s application and
the intermediary’s related files, to allow
the Agency to determine the:

(i) Name and address of the ultimate
recipient;

(ii) Loan purposes;

(iii1) Interest rate and term;

(iv) Location, nature, and scope of the
project being financed;

(v) Other funding included in the
project; and

(vi) Nature and lien priority of the
collateral.

(vii) Environmental impacts of this
action. This will include an original
Form RD 1940-20, ‘“Request for
Environmental Information,”” completed
and signed by the intermediary.
Attached to this form will be a
statement stipulating the age of the
building to be rehabilitated and a
completed and signed FEMA Form 81—
93, “Standard Flood Hazard
Determination.” If the age of the
building is over 50 years old or if the
building is either on or eligible for
inclusion in the National Register of
Historic Places, then the intermediary
will immediately contact the Agency to
begin Section 106 consultation with the
State Historic Preservation Officer. If the
building is located within a 100-year
flood plain, then the intermediary will
immediately contact the Agency to
analyze any effects as outlined in 7 CFR
part 1940, subpart G, Exhibit C. The
intermediary will assist the Agency in
any additional requirements necessary
to complete the environmental review.

(c) Such other information as the
Agency may request on specific cases.

(6) Upon receipt of a request for
concurrence in a loan to an ultimate
recipient the Agency will:

(a) Review the material submitted by
the intermediary for consistency with
the Agency’s preservation and
revitalization principals which include
the following;

(i) There is a continuing need for the
property in the community as affordable
housing.

(ii) When the transaction is complete,
the property will be owned and
controlled by eligible section 515
borrowers.

(iii) The transaction will address the
physical needs of the property.

(iv) Existing tenants will not be
displaced because of increased post
transaction rents.

(v) Post transaction basic rents will
not exceed comparable market rents.

(vi) Any equity loan amount will be
supported by a market value appraisal.

(vii) The RHS Office of Rental
Housing Preservation concurs with any
equity payments or increased return to
owner and coordinates the approval of
exceptions, National Office approvals,
or revitalization related policy issues.

(viii) Complete an environmental
review in accordance with 7 CFR part
1940, subpart G, beginning with a
Categorical Exclusion classification as
shown in 7 CFR 1940.310(b)(3). The
information received from the
intermediary (RD Form 1940-20, the age
of the building, FEMA Form 81-93, and
the description of the project) will be
attached to the environmental review
forms.

(b) Issue a letter concurring in the
loan when all requirements have been
met or notify the intermediary in
writing of the reasons for denial when
the Agency determines it is unable to
concur in the loan.

IV. Application and Submission
Information

The application process will be in two
phases: the initial preapplication (or
proposal) and the submission of a
formal application. Only those
proposals that are selected for further
processing will be invited to submit
formal applications. In the event that a
proposal is selected for further
processing and the applicant declines,
the next highest ranked unfunded
preapplication may be selected. If a
preapplication is accepted for further
processing, the applicant will be
expected to submit the additional
information prior to the obligation of
loan funds. At the time of final
approval, the Agency and loan recipient
shall enter into a loan agreement.

Preapplication Requirements

The preapplication must contain the
following:

(1) A summary page, that is double-
spaced and not in narrative form, that
lists the following items.

(a) Applicant’s name.

(b) Applicant’s Taxpayer
Identification Number.
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(c) Applicant’s address.

(d) Applicant’s telephone number.

(e) Name of applicant’s contact
person, telephone number, and address.

(f) Amount of loan requested.

(2) Form RD 4274-1, “Application for
Loan (Intermediary Relending
Program).”

(3) A written work plan and other
evidence the Agency requires to
demonstrate the feasibility of the
intermediary’s program to meet the
objectives of this demonstration
program. The plan must, at a minimum:

(a) Document the intermediary’s
ability to administer this demonstration
program in accordance with the
provisions of this NOFA. In order to
adequately demonstrate the ability to
administer the program, the
intermediary must provide a complete
listing of all personnel responsible for
administering this program along with a
statement of their qualifications and
experience. The personnel may be either
members or employees of the
intermediary’s organization or contract
personnel hired for this purpose. If the
personnel are to be contracted for, the
contract between the intermediary and
the entity providing such service will be
submitted for Agency review, and the
terms of the contract and its duration
must be sufficient to adequately service
the Agency loan through to its ultimate
conclusion. If the Agency determines
the personnel lack the necessary
expertise to administer the program, the
loan request will not be approved;

(b) Document the intermediary’s
ability to commit financial resources
under the control of the intermediary to
the establishment of the demonstration
program. This should include a
statement of the sources of non-Agency
funds for administration of the
intermediary’s operations and financial
assistance for projects;

(c) Demonstrate a need for loan funds.
As a minimum, the intermediary should
identify a sufficient number of proposed
and known ultimate recipients to justify
Agency funding of its loan request, or
include well developed targeting criteria
for ultimate recipients consistent with
the intermediary’s mission and strategy
for this demonstration program, along
with supporting statistical or narrative
evidence that such prospective
recipients exist in sufficient numbers to
justify Agency funding of the loan
request;

(d) Include a list of proposed fees and
other charges it will assess the ultimate
recipients;

(e) Demonstrate to Agency satisfaction
that the intermediary has secured
commitments of significant financial

support from public agencies and
private organizations;

(f) Include the intermediary’s plan
(specific loan purposes) for relending
the loan funds. The plan must be of
sufficient detail to provide the Agency
with a complete understanding of what
the intermediary will accomplish by
lending the funds to the ultimate
recipient and the complete mechanics of
how the funds will get from the
intermediary to the ultimate recipient.
The service area, eligibility criteria, loan
purposes, fees, rates, terms, collateral
requirements, limits, priorities,
application process, method of
disposition of the funds to the ultimate
recipient, monitoring of the ultimate
recipient’s accomplishments, and
reporting requirements by the ultimate
recipient’s management are some of the
items that must be addressed by the
intermediary’s relending plan;

(g) Provide a set of goals, strategies,
and anticipated outcomes for the
intermediary’s program. Outcomes
should be expressed in quantitative or
observable terms such as low-income
housing complexes rehabilitated or low-
income housing units preserved, and
should relate to the purpose of this
demonstration program; and

(h) Provide specific information as to
whether and how the intermediary will
ensure that technical assistance is made
available to ultimate recipients and
potential ultimate recipients. Describe
the qualifications of the technical
assistance providers, the nature of
technical assistance that will be
available, and expected and committed
sources of funding for technical
assistance. If other than the
intermediary itself, describe the
organizations providing such assistance
and the arrangements between such
organizations and the intermediary.

(4) A pro forma balance sheet at start-
up and projected balance sheets for at
least 3 additional years; financial
statements for the last 3 years, or from
inception of the operations of the
intermediary if less than 3 years; and
projected cash flow and earnings
statements for at least 3 years supported
by a list of assumptions showing the
basis for the projections. The projected
earnings statement and balance sheet
must include one set of projections that
shows the PRLF must extend to include
a year with a full annual installment on
the PRLF loan.

(5) A written agreement of the
intermediary to the Agency audit
requirements.

(6) Form RD 400—4, ‘“Assurance
Agreement.”

(7) Complete organizational
documents, including evidence of

authority to conduct the proposed
activities.

(8) Latest audit report, if available.

(9) Form RD 1910-11, “Applicant
Certification Federal Collection Policies
for Consumer or Commercial Debts.”

(10) Form AD-1047, “Certification
Regarding Debarment, Suspension, and
other Responsibility Matters—Primary
Covered Transactions.”

(11) Exhibit A—1 of RD Instruction
1940-Q), “Certification for Contracts,
Grants, and Loans.”

(12) A separate one-page information
sheet listing each of the “Application
Scoring Criteria” contained in this
Notice, followed by the page numbers of
all relevant material and documentation
that is contained in the proposal that
supports these criteria. Applicants are
also encouraged, but not required, to
include a checklist of all of the
application requirements and to have
their application indexed and tabbed to
facilitate the review process.

Funding Restrictions

Loans made to the PRLF intermediary
under this demonstration program may
not exceed $2,125,000 and may be
limited by geographic area so that
multiple loan recipients are not
providing similar services to the same
service areas.

Loans made to the PRLF ultimate
recipient must meet the intent of
providing decent, safe, and sanitary
rural housing and be consistent with the
requirements of title V of the Housing
Act of 1949.

Submission address. Preapplications
should be submitted to USDA—Rural
Housing Service; Attention: Henry
Searcy, Jr., Multi-Family Housing
Processing Division “STOP 0781 (Room
1263-S), 1400 Independence Ave. SW.,
Washington, DC 20250-0781.

V. Application Review Information

All applications will be evaluated by
a loan committee. The loan committee
will make recommendations to the
Agency Administrator concerning
preliminary eligibility determinations
and for the selection of applications for
further processing based on the
selection criteria contained in this
NOFA and the availability of funds. The
Administrator will inform applicants of
the status of their application within 30
days of the loan application closing date
of the NOFA.

Selection Criteria

Selection criteria points will be
allowed only for factors indicated by
well documented, reasonable plans
which, in the opinion of the Agency,
provide assurance that the items have a
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high probability of being accomplished.
The points awarded will be as specified
in paragraphs (1) through (4) of this
section. In each case, the intermediary’s
work plan must provide documentation
that the selection criteria have been met
in order to qualify for selection criteria
points. If an application does not fit one
of the categories listed, it receives no
points for that paragraph.

(1) Other funds. Points allowed under
this paragraph are to be based on
documented successful history or
written evidence that the funds are
available.

(a) The intermediary will obtain non-
Agency loan or grant funds or provide
housing tax credits (measured in
dollars) to pay part of the cost of the
ultimate recipients’ project cost. Points
for the amount of funds from other
sources are as follows:

(i) At least 10% but less than 25% of
the total project cost—5 points;

(ii) At least 25% but less than 50% of
the total project cost—10 points; or

(iii) 50% or more of the total project
cost—15 points.

(b) The intermediary will provide
loans to the ultimate recipient from its
own funds (not loan or grant) to pay part
of the ultimate recipients’ project cost.
The amount of the intermediary’s own
funds will average:

(i) At least 10% but less than 25% of
the total project costs—S5 points;

(ii) At least 25% but less than 50% of
total project costs—10 points; or

(iii) 50% or more of total project
costs—15 points.

(2) Intermediary contribution. All
assets of the PRLF will serve as security
for the PRLF loan, and the intermediary
will contribute funds not derived from
the Agency into the PRLF along with the
proceeds of the PRLF loan. The amount
of non-Agency derived funds
contributed to the PRLF will equal the
following percentage of the Agency
PRLF loan:

(a) At least 5% but less than 15%—
15 points;

(b) At least 15% but less than 25%—
30 points; or

(c) 25% or more—50 points.

(3) Experience. The intermediary has
actual experience in the administration
of revolving loan funds and the
preservation of multi-family housing,
with a successful record, for the
following number of full years.
Applicants must have actual experience
in both the administration of revolving
loan funds and the preservation of
multi-family housing in order to qualify
for points under this selection criteria.
If the number of years of experience
differs between the two types of
experience, the type with the least

number of years will be used for this
selection criteria.

(a) At least 1 but less than 3 years—

5 points;

(b) At least 3 but less than 5 years—
10 points;

(c) At least 5 but less than 10 years—
20 points; or

(d) 10 or more years—30 points.

(4) Administrative. The Administrator
may assign up to 35 additional points to
an application to account for the
following items not adequately covered
by the other priority criteria set out in
this section. The items that may be
considered are the amount of funds
requested in relation to the amount of
need; a particularly successful
affordable housing development record;
a service area with no other PRLF
coverage; a service area with severe
affordable housing problems; a service
area with emergency conditions caused
by a natural disaster; an innovative
proposal; the quality of the proposed
program; a work plan that is in accord
with a strategic plan, particularly a plan
prepared as part of a request for an
Empowerment Zone/Enterprise
Community designation; or excellent
utilization of an existing revolving loan
fund program.

Dated: May 2, 2005.
Russell T. Davis,
Administrator, Rural Housing Service.
[FR Doc. 05-9155 Filed 5-6—-05; 8:45 am]|
BILLING CODE 3410-XV-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice for Requests for Proposals for
Guaranteed Loans Under the Section
538 Guaranteed Rural Rental Housing
Program (GRRHP) for Fiscal Year 2005

AGENCY: Rural Housing Service, USDA.
ACTION: Notice; correction.

SUMMARY: The Rural Housing Service
(RHS) is correcting a notice published
March 14, 2005 (70 FR 12569-12575).
This action is taken to correct language
that purports that Notice responses that
score less than 25 points or score 25
points or more but have a development
cost ratio of equal to or more than 70
percent may not be selected for further
processing and obligation after June 13,
2005. These corrections are intended to
ensure that all Notice responses
received prior to June 13, 2005, and that
meet program criteria, but score less
than 25 points or score 25 points or
more but have a development cost ratio
of equal to or more than 70 percent may
be selected for obligation after June 13,

2005, with the highest scoring responses
receiving priority as long as funds
remain available. These corrections are
also intended to ensure that the Agency
will continue to select the highest
scoring Notice responses received after
June 13, 2005, notwithstanding the
score, as long as the response meets
program criteria and funds remain
available.

Accordingly, the Notice published on
March 14, 2005 (70 FR 12569-12575), is
corrected as follows:

On page 12569, in the first column,
fourth paragraph, under the heading
DATES, the fourth sentence is corrected
to read as follows: “Each month after
June 13, 2005, the Agency will select the
highest scoring proposals, in light of the
remaining funding, until all funds are
expended.”

On page 12569, in the second column,
under the heading DATES, the fifth
sentence, ‘‘Priority for the selection of
proposals that meet the threshold score
of 25 will be given to the highest scoring
proposals,” is removed.

On page 12574, in the first column,
first paragraph, under the heading
“Scoring of Priority Criteria for
Selection of Projects,” the fifth sentence
is corrected to read as follows: “Each
month after June 13, 2005, the Agency
will select the highest scoring proposals,
in light of the remaining funding, until
all funds are expended.”

On page 12574, in the first column,
first paragraph, under the heading
““Scoring of Priority Criteria for
Selection of Projects,” the sixth
sentence, ‘“Priority for the selection of
proposals that meet the threshold score
of 25 will be given to the highest scoring
proposals,” is removed.

Dated: April 8, 2005.
Russell T. Davis,
Administrator, Rural Housing Service.
[FR Doc. 05-9156 Filed 5—6—05; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Agency: Economic Development
Administration.

Title: Award for Excellence in
Economic Development.

Form Number(s):
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OMB Approval Number: New.

Type of Review: Regular.

Burden Hours: 150 hours.

Number of Respondents: 50.

Average Hours Per Response: 3 hours.

Needs and Uses: EDA provides a
broad range of economic development
assistance to help distressed
communities design and implement
effective economic development
strategies. Part of this assistance
includes disseminating information
about best practices and encouraging
collegial learning among economic
development practitioners. EDA has
created the Award for Excellence in
Economic Development to recognize
outstanding economic development
activities of national importance.

Affected Public: State, local or Indian
tribal governments and not-for-profit
organizations.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: May 3, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-9157 Filed 5-6—05; 8:45 am|
BILLING CODE 3510-34-U

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance of the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Economic Analysis
(BEA), Commerce.

Title: Generic Clearance for Pretesting
Research.

Form Number(s): Various.

Agency Approval Number: Will be
assigned by OMB.

Type of Request: New collection.
Burden: 5,000 hours.

Number of Respondents: 5,000.
Average Hours Per Response: 1 hour.

Needs and Uses: This research
program will be used by BEA to
improve questionnaires and procedures,
reduce respondent burden, improve
sample frames, and ultimately increase
the quality of data collected in the
bureau’s surveys. The clearance will be
used to conduct pretesting of surveys
conducted by BEA prior to mailing the
final survey packages to potential
respondents. Pretesting activities will
involve methods for identifying
problems with the questionnaire or
survey procedure such as the following:
Cognitive interviews, focus groups,
respondent debriefings, behavior coding
of respondent/interviewer interaction,
split panel tests, voluntary sample
surveys (including automated surveys).
OMB will be informed in writing of the
purpose and scope of each of these
activities, as well as the time frame and
the number of burden hours used. The
number of hours used will not exceed
the number set aside for this purpose.

Affected Public: Businesses or other
for-profit organizations, not-for-profit
institutions, and State, Local or Tribal
Governments.

Frequency: As requested.
Respondents Obligation: Voluntary.

Legal Authority: International
Investment and Trade in Services
Survey Act (Pub. L. 94-472, 22 U.S.C.
3101-3108).

OMB Desk Officer: Paul Bugg, (202)
395-3093.

You may obtain copies of the above
information collection proposal by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, Department of Commerce, Room
6025, 14th and Constitution Avenue,
NW., Washington, DC 20230, or via the
Internet at dhynek@doc.gov.

Send comments on the proposed
information collection within 30 days of
publication of the notice to Office of
Management and Budget, O.LR.A.,
Attention PRA Desk Officer for BEA, via
the Internet at pbugg@omb.eop.gov, or
by FAX at 202—-395-7245.

Dated: May 3, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-9158 Filed 5-6—-05; 8:45 am]|
BILLING CODE 3510-34-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-867]

Automotive Replacement Glass
Windshields From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is conducting the
second administrative review of the
antidumping duty order on automotive
replacement glass (“ARG”) windshields
from the People’s Republic of China
(“PRC”) covering the period April 1,
2003, through March 31, 2004. We have
preliminarily determined that sales have
been made below normal value. If these
preliminary results are adopted in our
final results of this review, we will
instruct U.S. Customs and Border
Protection (““CBP”’) to assess
antidumping duties on entries of subject
merchandise during the period of
review (“POR”), for which the importer-
specific assessment rates are above de
minimis.

Interested parties are invited to
comment on these preliminary results.
We will issue the final results no later
than 120 days from the date of
publication of this notice.

EFFECTIVE DATE: May 9, 2005.

FOR FURTHER INFORMATION CONTACT: Jon
Freed or Will Dickerson, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-3818 and (202)
482-1778, respectively.

Background

On April 4, 2002, the Department
published in the Federal Register the
antidumping duty order on ARG
windshields from the PRC. See
Antidumping Duty Order: Automotive
Replacement Glass Windshields from
the People’s Republic of China, 67 FR
16087. On April 1, 2004, the
Department published a notice of
opportunity to request an administrative
review of the antidumping duty order
on ARG windshields from the PRC for
the period April 1, 2003, through March
31, 2004. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation: Opportunity
to Request Administrative Review, 69
FR 17129. On April 21, 2004, Pilkington
North America, Inc. (“PNA”), an
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importer of subject merchandise during
the POR, requested an administrative
review of Changchun Pilkington Safety
Glass Company Limited and Wuhan
Yaohua Pilkington Safety Glass
Company Limited (collectively “the
Pilkington JVs”), producers from which
it imported the subject merchandise
(with PNA, collectively “Pilkington”).
On April 24, 2004, Dongguan Kongwan
Automobile Glass, Ltd. (“Dongguan
Kongwan”’), and Peaceful Gity, Ltd.
(“Peaceful City”’) requested an
administrative review of their sales to
the United States during the POR. On
April 26, 2004, Fuyao Glass Industry
Group Company, Ltd. (“Fuyao”)
requested an administrative review of
its sales to the United States during the
POR. On April 29, 2004, Shenzhen CSG
Automotive Glass Co., Ltd. (“CSG”’)
requested an administrative review of
its sales to the United States during the
POR.! The petitioners in the original
investigation did not request an
administrative review of any parties. On
May 27, 2004, the Department
published in the Federal Register a
notice of the initiation of the
antidumping duty administrative review
of ARG windshields from the PRC for
the period April 1, 2003, through March
31, 2004. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews and Request for Revocation in
Part, 69 FR 30282 (“Initiation Notice”).
On October 12, 2004, the Department
published a notice of partial rescission,
which rescinded the administrative
review with regard to the following
companies: Dongguan Kongwan, Fuyao,
and Peaceful City. See Certain
Automotive Replacement Glass
Windshields From the People’s Republic
of China: Notice of Partial Rescission of
the Antidumping Duty Administrative
Review, 69 FR 60612. On December 3,
2004, the Department published a notice
in the Federal Register extending the
time limit for the preliminary results of
review until March 31, 2005. See

1 Shenzhen CSG Automotive Glass also listed the
following variations of the company names that
may have been used during the POR: Shenzhen
Benxun AutoGlass Co., Ltd.; Shenzhen Benxun
Automotive Glass Co., Ltd.; Shenzhen Benxun
Automotive Co., Ltd.; Shenzhen Benxun AutoGlass
Co., Ltd., d/b/a Shenzhen CSG Automotive Glass
Co., Ltd.; Shenzhen CSG (former name Benxun)
Automotive Glass Co., Ltd.; Shenzhen CSG
Automotive Glass Co., Ltd. (Shenzhen Benxun
Automotive Co., Ltd.); and Shenzhen CSG
Automotive Glass Co., Ltd. (Shenzhen Benxun
Automotive Glass Co., Ltd.). Subsequent to CSG’s
request for an administrative review, the
Department determined that CSG is a successor-in-
interest to Shenzhen Benxun, which received a
separate rate in the investigation of this proceeding.
See Notice of Final Results of Antidumping Duty
Changed Circumstances Review: Automotive
Replacement Glass Windshields From the People’s
Republic of China, 69 FR 43388 (July 20, 2004).

Extension of Time Limit for the
Preliminary Results of the Antidumping
Duty Administrative Review:
Automotive Replacement Glass
Windshields from the People’s Republic
of China, 69 FR 70224. Additionally, on
March 22, 2005, the Department
published a notice in the Federal
Register further extending the time limit
for the preliminary results of review
until May 2, 2005. See Extension of
Time Limit for Preliminary Results of
the Antidumping Duty Administrative
Review: Automotive Replacement Glass
Windshields from the People’s Republic
of China, 70 FR 14445.

CSG

On June 14, 2004, the Department
issued its antidumping questionnaire to
CSG. CSG submitted its Section A
questionnaire response on July 13, 2004,
and its Sections C and D responses on
July 22, 2004.2 The Department issued
a Section A-D supplemental
questionnaire to CSG on December 21,
2004, to which CSG responded on
January 13, 2005. The Department
issued a second Section A-D
supplemental questionnaire to CSG on
January 28, 2005, to which CSG
responded on February 8, 2005. From
February 28, 2005, through March 4,
2005, the Department conducted a sales
and factors-of-production verification at
CSG’s facilities in Shenzhen, PRC. On
April 8, 2005, the Department issued a
request to CSG for it to make certain
corrections to its U.S. sales database, to
which CSG responded on April 12,
2005.

Pilkington

On June 14, 2004, the Department
issued its antidumping questionnaire to
Pilkington. Pilkington submitted its
Section A questionnaire response on
July 12, 2004, and its Sections C and D
responses on July 21, 2004. From
December 2004 to April 2005, the
Department issued and Pilkington
responded to four Section A-D
supplemental questionnaires.

Period of Review

The POR is April 1, 2003, through
March 31, 2004.

Scope of Order

The products covered by this order
are ARG windshields, and parts thereof,
whether clear or tinted, whether coated
or not, and whether or not they include

2Letter from Robert Bolling to Shenzhen CSG
Automotive Glass Company, Limited, Section A, C,
D, and E Questionnaire for the Antidumping Duty
Administrative Review on Automotive Replacement
Glass Windshields from the People’s Republic of
China (June 14, 2004).

antennas, ceramics, mirror buttons or
VIN notches, and whether or not they
are encapsulated. ARG windshields are
laminated safety glass (i.e., two layers of
(typically float) glass with a sheet of
clear or tinted plastic in between
(usually polyvinyl butyral)), which are
produced and sold for use by
automotive glass installation shops to
replace windshields in automotive
vehicles (e.g., passenger cars, light
trucks, vans, sport utility vehicles, etc.)
that are cracked, broken or otherwise
damaged.

ARG windshields subject to this order
are currently classifiable under
subheading 7007.21.10.10 of the
Harmonized Tariff Schedules of the
United States (HTSUS). Specifically
excluded from the scope of this order
are laminated automotive windshields
sold for use in original assembly of
vehicles. While HTSUS subheadings are
provided for convenience and Customs
purposes, our written description of the
scope of this order is dispositive.

Verification

As provided in section 782(i) of the
Tariff Act of 1930, as amended (‘“‘the
Act”), we verified information provided
by CSG. We used standard verification
procedures, including on-site inspection
of the manufacturers’ and exporters’
facilities, and examination of relevant
sales and financial records.

The Department conducted the
verification at CSG’s facilities in
Shenzhen, Guangdong Province from
February 28, 2005, through March 4,
2005. Our verification results are
outlined in the verification report for
CSG. For further details see Verification
of Sales and Factors of Production of
CSG in the Antidumping Duty
Administrative Review of Automotive
Replacement Glass (“ARG”)
Windshields from the People’s Republic
of China (“PRC”’), dated May 2, 2005
(““CSG Verification Report”).

Nonmarket Economy Country Status

In every case conducted by the
Department involving the PRC, the PRC
has been treated as a non-market
economy (“NME”) country. In
accordance with section 771(18)(C)(i) of
the Act, any determination that a foreign
country is an NME country shall remain
in effect until revoked by the
administering authority. See Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From the
People’s Republic of China: Preliminary
Results 2001-2002 Administrative
Review and Partial Rescission of
Review, 68 FR 7500 (February 14, 2003).
None of the parties to this proceeding
has contested such treatment.
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Accordingly, we calculated normal
value (“NV”’) in accordance with section
773(c) of the Act, which applies to NME
countries.

Surrogate Country

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Act directs it to base
normal value on the NME producer’s
factors of production, valued in a
surrogate market-economy country or
countries considered to be appropriate
by the Department. In accordance with
section 773(c)(4) of the Act, in valuing
the factors of production, the
Department shall utilize, to the extent
possible, the prices or costs of factors of
production in one or more market-
economy countries that are: (1) Ata
level of economic development
comparable to that of the NME country;
and (2) significant producers of
comparable merchandise. The sources
of the surrogate factor values are
discussed under the ‘“normal value”
section below and in Preliminary
Results of Review of the Order on
Automotive Replacement Glass
Windshields from the People’s Republic
of China: Factor Valuation,
Memorandum from Jon Freed, Case
Analyst, through Robert Bolling,
Program Manager, Office VIII to the File,
dated May 2, 2005 (“Factor Valuation
Memo”).

The Department has determined that
India, Indonesia, Sri Lanka, the
Philippines, and Egypt are countries
comparable to the PRC in terms of
economic development. See
Memorandum from Ron Lorentzen to
Laurie Parkhill: Antidumping Duty
Administrative Review of Automotive
Replacement Glass Windshields from
the People’s Republic of China (PRC):
Request for a List of Surrogate Countries
(“Policy Letter”), dated December 16,
2004. Customarily, we select an
appropriate surrogate country based on
the availability and reliability of data
from the countries that are significant
producers of comparable merchandise.
For PRC cases, the primary surrogate
country has often been India if it is a
significant producer of comparable
merchandise. In this case, we have
found that India is a significant
producer of comparable merchandise.
See Memo to File through Wendy
Frankel and Robert Bolling from Will
Dickerson: Automotive Replacement
Glass Windshields (“ARG”) from the
People’s Republic of China; Selection of
a Surrogate Country, March 9, 2005
(“Surrogate Country Memo”).

The Department used India as the
primary surrogate country, and,
accordingly, has calculated normal

value using Indian prices to value the
PRC producers’ factors of production,
when available and appropriate. See
Surrogate Country Memo and Factor
Valuation Memo. We have obtained and
relied upon publicly available
information wherever possible.

In accordance with 19 CFR
351.301(c)(3)(ii), for the final results in
an antidumping administrative review,
interested parties may submit publicly
available information to value factors of
production within 20 days after the date
of publication of these preliminary
results.

Affiliation/Collapsing—the Pilkington
JVs

Pilkington is comprised of several
different corporations and joint
ventures, including PNA and the
Pilkington JVs. During the POR, PNA
only sold subject merchandise in the
U.S. from three of the Pilkington JVs,
with the vast majority of subject
merchandise being sourced from
Changchun Pilkington Safety Glass
Company Limited (“CPS”). In the first
administrative review, the Department
analyzed record evidence on affiliation
and found the Pilkington JVs to be
affiliated under section 771(33)(E), (F)
and (G) of the Act, by virtue of
Pilkington Plc’s control over the four
Pilkington JVs. See Automotive
Replacement Glass Windshields From
the People’s Republic of China:
Preliminary Results of Antidumping
Duty Administrative Review, 69 FR
25547-49 (May 7, 2004); see also,
Antidumping Duty Administrative
Review of Automotive Replacement
Glass Windshields from the People’s
Republic of China: Collapsing of
Affiliated Parties, dated April 29, 2004
(“Collapsing Memo—AR1"’). The
Department has placed the Collapsing
Memo—AR1 on the record of this
administrative review and served all
parties on the administrative protective
order service list. See Memorandum to
the File from Will Dickerson: Collapsing
Memo from First Administrative Review,
April 12, 2005, (“Collapsing Memo—
AR2”). Based on Pilkington’s
questionnaire responses in this POR, the
Department has determined that none of
the facts concerning Pilkington’s
ownership and control relationships
have changed from the first
administrative review. Therefore, the
Department maintains its prior
determination that the affiliation
provisions of section 771(33)(E), (F), and
(G) are met because Pilkington Plc
continues to exercise control over the
Pilkington JVs through its ownership
share and ability to influence the sales
of the Pilkington JVs.

The Department further determined in
the first administrative review that,
pursuant to 19 CFR 351.401(f), the
Pilkington JVs should be collapsed for
margin calculation purposes.
Specifically, the Department found that
all four of the Pilkington JVs have
production facilities for producing
similar or identical products that would
not require substantial retooling in order
to restructure manufacturing priorities.
See Automotive Replacement Glass
Windshields From the People’s Republic
of China: Preliminary Results of
Antidumping Duty Administrative
Review, 69 FR 25547-9 (May 7, 2004);
see also Collapsing Memo—AR?2 at 5.
The Department further found
significant potential for manipulation of
the Pilkington JVs’ price or production
due to the level of common ownership,
the extent to which board members sit
on the boards of each of the Pilkington
JVs, and the intertwining of the
operations of the Pilkington JVs through
Pilkington Plc. See id.

Based on Pilkington’s questionnaire
responses from this review, the
Department finds that the facts with
regard to the criteria set forth in 19 CFR
351.401(f) have not changed and that
the Pilkington JVs should be collapsed
because (1) the Pilkington JVs are
affiliated, (2) each has production
facilities for producing similar or
identical products that would not
require substantial retooling of either
facility in order to restructure
manufacturing priorities, and (3) there is
a significant potential for manipulation
of price or production. See Collapsing
Memo—AR2 for a full discussion of our
determination. For the preliminary
results, we have determined that the
Pilkington JVs are affiliated and
collapsed; however the Department
intends to conduct further inquiry into
this matter prior to issuing its final
results.

Separate Rates

In an NME proceeding, the
Department presumes that all
companies within the country are
subject to government control and
should be assigned a single
antidumping duty rate unless the
respondent demonstrates the absence of
both de jure and de facto government
control over its export activities. See
Notice of Final Determination of Sales
at Less Than Fair Value: Bicycles From
the People’s Republic of China, 61 FR
19026 (April 30, 1996). GSG and
Pilkington each provided company-
specific separate rates information and
stated that they met the standards for
the assignment of separate rates. In
determining whether companies should
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receive separate rates, the Department
focuses its attention on the exporter, in
this case CSG and the Pilkington JVs,
rather than the manufacturer, as our
concern is the manipulation of dumping
margins. See Notice of Final
Determination of Sales at Less Than
Fair Value: Manganese Metal from the
People’s Republic of China, 60 FR 56045
(November 6, 1995). Consequently, the
Department analyzed whether the
exporters of the subject merchandise,
CSG and the Pilkington JVs, should
receive a separate rate.

The Department’s separate rate test is
not concerned, in general, with
macroeconomic, border-type controls
(e.g., export licenses, quotas, and
minimum export prices), particularly if
these controls are imposed to prevent
dumping. The test focuses, rather, on
controls over the investment, pricing,
and output decision-making process at
the individual firm level. See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate From Ukraine, 62 FR
61754 (November 19, 1997); Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, from the
People’s Republic of China; Final
Results of Antidumping Duty
Administrative Review, 62 FR 61276
(November 17, 1997); and Notice of
Preliminary Determination of Sales at
Less than Fair Value: Honey from the
People’s Republic of China, 60 FR 14725
(March 20, 1995).

To establish whether a firm is
sufficiently independent from
government-control to be entitled to a
separate rate, the Department analyzes
each exporting entity under a test
arising out of the Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20588, (May 6, 1991), as modified by
Notice of Final Determination of Sales
at Less Than Fair Value: Silicon Carbide
from the People’s Republic of China, 59
FR 22585, (May 2, 1994) (“Silicon
Carbide’’). Under the separate rates
criteria, the Department assigns separate
rates in NME cases only if the
respondent can demonstrate the absence
of both de jure and de facto government
control over export activities. See
Silicon Carbide and Notice of Final
Determination of Sales at Less Than
Fair Value: Furfuryl Alcohol from the
People’s Republic of China, 60 FR 22544
(May 8, 1995).

A. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated

with an individual exporter’s business
and export licenses; and (2) any
legislative enactments decentralizing
control of companies.

B. Absence of De Facto Control

As stated in previous cases, there is
some evidence that certain enactments
of the PRC central government have not
been implemented uniformly among
different sectors and/or jurisdictions in
the PRC. See Final Determination of
Sales at Less Than Fair Value: Certain
Preserved Mushrooms from the People’s
Republic of China, 63 FR 72255
(December 31, 1998). Therefore, the
Department has determined that an
analysis of de facto control is critical in
determining whether respondents are,
in fact, subject to a degree of
government control which would
preclude the Department from assigning
separate rates. The Department typically
considers four factors in evaluating
whether each respondent is subject to
de facto government control of its
export functions: (1) Whether the
exporter sets its own export prices
independent of the government and
without the approval of a government
authority; (2) whether the respondent
has authority to negotiate and sign
contracts, and other agreements; (3)
whether the respondent has autonomy
from the government in making
decisions regarding the selection of its
management; and (4) whether the
respondent retains the proceeds of its
export sales and makes independent
decisions regarding disposition of
profits or financing of losses.

CSG

CSG has placed on the record
statements and documents to
demonstrate absence of de jure control.
In its questionnaire responses, CSG
reported that, other than paying taxes
and renewing its business licenses, it
has no relationship with any level of the
PRC government. CSG stated that it has
complete independence with respect to
its export activities. CSG submitted a
copy of the Foreign Trade Law of the
PRC to demonstrate that there is no
centralized control over its export
activities. CSG also reported that the
subject merchandise is not subject to
export quotas or export control licenses.
Furthermore, CSG stated that the local
Chamber of Commerce in the PRC does
not coordinate any export activities for
CSG. CSG reported that it is required to
obtain a business license, which is
issued by the Shenzhen Industrial and
Commercial Administration Bureau.
Through questionnaire responses and at
verification, we examined each of these
laws and CSG’s business license and

determine that they demonstrate an
authority for establishing the absence of
de jure control over the export activities
and evidence in favor of the absence of
government control associated with
CSG’s business license.

In support of demonstrating an
absence of de facto control, CSG has
asserted the following: (1) CSG
established its own export prices; (2)
CSG negotiated contracts without
guidance from any government entities
or organizations; (3) CSG made its own
personnel decisions; and (4) CSG
retained the proceeds of its export sales
and independently used profits
according to its business needs.
Additionally, CSG’s questionnaire
responses indicate that it does not
coordinate with other exporters in
setting prices. This information
supports a preliminary finding that
there is an absence of de facto
government control of the export
functions of CSG. Consequently, we
preliminarily determine that CSG has
met the criteria for the application of
separate rates.

The evidence placed on the record of
this administrative review by CSG
demonstrates an absence of government
control, both in law and in fact, with
respect to its exports of the merchandise
under review. As a result, for the
purposes of these preliminary results,
the Department is granting a separate,
company-specific rate to CSG, the
exporter which shipped the subject
merchandise, ARG windshields, to the
United States during the POR.
Pilkington

Pilkington placed on the record
statements and documents to
demonstrate absence of de jure control.
In its questionnaire responses,
Pilkington reported that it has complete
independence with respect to its export
activities and that neither any PRC
legislative enactments nor any other
formal government measures control
any aspect of its export activities.
Pilkington also reported that the subject
merchandise is not subject to export
quotas or export control licenses.
Further, Pilkington reported that there
are no legislative enactments by the
government that centralize control of
the export activities of the Pilkington
JVs. Furthermore, Pilkington stated that
the local Chamber of Commerce in the
PRC does not coordinate any export
activities for the Pilkington JVs.

Pilkington reported that it is required
to obtain business licenses, which are
issued by the Changchun Industrial and
Commercial Administration Bureau for
CPS; the Shanghai Industrial and
Commercial Administrative Bureau for
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Shanghai Yaohua Pilkington Autoglass
Company Limited (“SYPA”); the Guilin
Industrial and Commercial
Administration Bureau for GPS, and the
Wuhan Industrial and Commercial
Administrative Bureau for Wuhan
Yaohua Pilkington Safety Glass
Company Limited (“WYP”). Pilkington
reported that the licenses need to be
renewed annually for CPS, SYPA, and
GPS, or at the end of the JVs’ scheduled
existence, in the case of WYP.
Pilkington reported that the business
licenses allow a business entity, such as
the Pilkington JVs, to operate in the PRC
as a producer and exporter of
automotive glass. We examined each of
these licenses and determine that they
demonstrate an authority for
establishing the de jure decentralized
control over the export activities of the
Pilkington JVs and evidence in favor of
the absence of government control.

In support of an absence of de facto
control, Pilkington asserted the
following: (1) The Pilkington JVs
established their own export prices; (2)
the Pilkington JVs negotiated contracts
without guidance from any government
entities or organizations; (3) the
Pilkington JVs made their own
personnel decisions; and (4) the
Pilkington JVs retained the proceeds of
their export sales and used profits
according to their business needs.
Additionally, Pilkington’s questionnaire
responses indicate that the Pilkington
JVs do not coordinate with other
exporters in setting prices or in
determining which companies will sell
to which markets. This information
supports a preliminary finding that
there is an absence of de facto
government control of the export
functions of the Pilkington JVs.
Consequently, we preliminarily
determine that Pilkington has met the
criteria for the application of separate
rates.

The evidence placed on the record of
this administrative review by Pilkington
demonstrates an absence of government
control, both in law and in fact, with
respect to the Pilkington JVs exports of
the merchandise under review. As a
result, for the purposes of these
preliminary results, the Department is
granting a separate, company-specific
rate to the Pilkington JVs, the exporters
which shipped the subject merchandise
to the United States during the POR.

Partial Adverse Facts Available

As discussed in detail below, we have
preliminarily determined that the use of
partial adverse facts available is
warranted for certain U.S. sales that
were not reported by CSG.

The Department finds that the use of
facts available is warranted pursuant to
section 776 (a) of the Act. Sections
776(a)(2)(A) and 776(a)(2)(B) of the Act
provide that the Department shall use
facts available when an interested party
withholds information that has been
requested by the Department or when an
interested party fails to provide the
information requested in a timely
manner and in the form requested. CSG
failed to provide information regarding
certain U.S. sales of subject
merchandise in a timely manner. The
verification agenda sent to CSG prior to
their verification stated that:

verification is not intended to be an
opportunity for submitting new factual
information. New information will be
accepted at verification only when: (1) The
need for that information was not evident
previously, (2) the information makes minor
corrections to information already on the
record, or (3) the information corroborates,
supports, or clarifies information already on
the record. Please provide a list of any
corrections to your responses to the verifiers
at the beginning of verification.

Letter from the Department to CSG:
Verification Agenda, February 18, 2005,
at page 2.

At the beginning of verification, CSG
identified other corrections to its
responses, but it did not identify these
unreported sales at that time. See CSG
Verification Report at page 9. On the
second day of verification, CSG
informed the Department that it had not
included certain invoices for sales to the
United States in its section C database.
CSG explained that it had discovered
these invoices in preparation of the
quantity and value of sales
reconciliation segment of the
verification. Because the data on these
sales were not provided in a timely
manner, at the beginning of verification,
the Department declined to accept these
data during verification.

CSG did not provide complete
information regarding its U.S. sales by
the deadline for submitting such
information, and consequently, the
Department lacked information
necessary to conduct a complete and
accurate analysis of CSG’s U.S. sales of
subject merchandise. See sections
776(a)(1) and 776(a)(2)(B) of the Act.
Because the administrative record is
incomplete with regard to these
unreported U.S. sales, the Department
must use facts otherwise available in
conducting its analysis of CSG’s U.S.
sales that were unreported. See section
776(a) of the Act.

Section 776(b) of the Act provides
that the Department may use adverse
inferences when an interested party has
failed to cooperate by not acting to the

best of its ability to comply with the
Department’s request for information. In
applying facts available to these certain
sales, adverse inferences are warranted
because CSG failed to cooperate by not
acting to the best of its ability to comply
with the Department’s requests to report
all U.S. sales in a timely manner.

CSG had numerous opportunities to
present complete and accurate
information regarding its U.S. sales. In
its original submission, CSG stated that
it had reported all of its U.S. sales of
subject merchandise in its Section C
database. See CSG’s Section C and D
Response, July 22, 2004, at page C-2.
CSG submitted a revised Section C
database in response to a supplemental
questionnaire on January 13, 2005.
Moreover, CSG submitted a second
revised Section C database and a
reconciliation of the quantity and value
of U.S. sales to its audited financial
statements on February 8, 2005. As a
part of the February 8, 2005, sales
reconciliation, the unreported invoices
were included in a nine-page listing of
CSG’s U.S. sales, but nothing in the
reconciliation package indicated that
these sales were not reported in CSG’s
Section C database. Finally, CSG had
the opportunity to present these sales at
the beginning of verification, but it
failed to identify these sales. CSG did
not identify these sales until the second
day of verification, after the time
allowed to provide the Department any
minor corrections to its questionnaire
responses. See Letter from the
Department to CSG: Verification
Agenda, February 18, 2005, at page 2.
CSG’s failure to report these sales when
it had numerous opportunities to do so,
and when the sales were clearly known
to it at least as early as February 8, 2005,
demonstrates that it failed to cooperate
by not acting to the best of its ability to
report all of its sales in a timely manner.
As adverse facts available, we have
applied the PRC-wide rate from the
petition to these certain sales. See
Preliminary Results of Review of the
Order on Automotive Replacement
Glass Windshields from the People’s
Republic of China: CSG Autoglass
Program Analysis Memorandum, May 2,
2005 (““CSG Analysis Memorandum”’).

Corroboration of Secondary
Information

Section 776(c) of the Act provides
that, when the Department relies on
secondary information rather than on
information obtained in the course of an
investigation as facts available, it must,
to the extent practicable, corroborate
that information from independent
sources reasonably at its disposal.
Secondary information is defined in the
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Statement of Administrative Action
(“SAA”) as “information derived from
the petition that gave rise to the
investigation or review, the final
determination concerning subject
merchandise, or any previous review
under section 751 concerning the
subject merchandise.” See SAA at 870.
The SAA provides that to “corroborate”
means simply that the Department will
satisfy itself that the secondary
information to be used has probative
value. See id. The SAA also states that
independent sources used to corroborate
may include, for example, published
price lists, official import statistics and
customs data, and information obtained
from interested parties during the
particular investigation. See Id. As
noted in Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished,
from Japan, and Tapered Roller
Bearings, Four Inches or Less in Outside
Diameter, and Components Thereof,
from Japan; Preliminary Results of
Antidumping Duty Administrative
Reviews and Partial Termination of
Administrative Reviews, 61 FR 57391,
57392 (November 6, 1996), to
corroborate secondary information, the
Department will, to the extent
practicable, examine the reliability and
relevance of the information used.

The adverse facts available rate we are
applying for the unreported sales in
question was corroborated in the
investigation. See Memorandum from
Jon Freed to Robert Bolling: Preliminary
Results in the Antidumping
Administrative Review of Automotive
Replacement Glass Windshields from
the People’s Republic of China: First
Administrative Review Corroboration
Memorandum, dated April 29, 2004
(““First Review Corroboration Memo”’),
with attached Memorandum from
Edward Yang to Joseph Spetrini:
Preliminary Determination in the
Antidumping Investigation of
Automotive Replacement Glass
Windshields from the People’s Republic
of China: Total Facts Available
Corroboration Memorandum for All
Others Rate, dated September 10, 2001
(“Corroboration Memo’’). The
Department has received no information
to date that warrants revisiting the issue
of the reliability of the rate calculation
itself. See e.g., Certain Preserved
Mushrooms from the People’s Republic
of China: Final Results and Partial
Rescission of the New Shipper Review
and Final Results and Partial Rescission
of the Third Antidumping Duty
Administrative Review, 68 FR 41304,
41307-41308 (July 11, 2003) (The
Department relied on the corroboration
memorandum from the investigation to

assess the reliability of the petition rate
as the basis for an adverse facts
available rate in the administrative
review). No information has been
presented in the current review that
calls into question the reliability of this
information. Thus, the Department finds
that the information contained in the
petition is reliable.

With respect to the relevance aspect
of corroboration, the Department will
consider information reasonably at its
disposal to determine whether a margin
continues to have relevance. Where
circumstances indicate that the selected
margin is not appropriate as adverse
facts available, the Department will
disregard the margin and determine an
appropriate margin. For example, in
Fresh Cut Flowers from Mexico: Final
Results of Antidumping Administrative
Review, 61 FR 6812 (February 22, 1996),
the Department disregarded the highest
margin in that case as adverse best
information available (the predecessor
to facts available) because the margin
was based on another company’s
uncharacteristic business expense
resulting in an unusually high margin.
Similarly, the Department does not
apply a margin that has been
discredited. See D&L Supply Co. v.
United States, 113 F.3d 1220, 1221 (Fed.
Cir. 1997) (the Department will not use
a margin that has been judicially
invalidated).

To assess the relevancy of the rate
used, the Department compared the
margin calculations of other
respondents in this administrative
review with the petition rate. The
Department found that the petition rate
was within the range of the highest
margins calculated on the record of this
administrative review. See
Memorandum to the File: Corroboration
of the PRC-wide Rate, May 2, 2005.
Because the record of this
administrative review contains margins
within the range of the petition margin,
we determine that the rate from the
petition continues to be relevant for use
in this administrative review. Further,
the rate used is currently applicable to
all exporters subject to the PRC-wide
rate.

As the petition rate is both reliable
and relevant, we determine that it has
probative value. As a result, the
Department determines that the petition
rate is corroborated for the purposes of
this administrative review and may
reasonably be applied to certain sales
for CSG as partial adverse facts
available. Accordingly, we determine
that the highest rate from any segment
of this administrative proceeding (i.e.,
the petition rate of 124.50 percent) is in
accord with section 776(c)’s

requirement that secondary information
be corroborated (i.e., have probative
value).

Because this is a preliminary margin,
the Department will consider all
margins on the record at the time of the
final results for the purpose of
determining the most appropriate final
margin for these unreported sales. See
Notice of Preliminary Determination of
Sales at Less Than Fair Value: Solid
Fertilizer Grade Ammonium Nitrate
From the Russian Federation, 65 FR
1139 (January 7, 2000).

Date of Sale

19 CFR 351.401(i) states that “in
identifying the date of sale of the subject
merchandise or foreign like product, the
Secretary normally will use the date of
invoice, as recorded in the exporter or
producer’s records kept in the normal
course of business.”

CSG

After examining the questionnaire
responses and the sales documentation
placed on the record by CSG, we
preliminarily determine that invoice
date is the most appropriate date of sale
for CSG. We made this determination
based on evidence on the record which
demonstrates that CSG’s invoices
establish the material terms of sale to
the extent required by our regulations.
Thus, the evidence on the record does
not rebut the presumption that invoice
date is the proper date of sale. See
Notice of Preliminary Determination of
Sales at Less Than Fair Value:
Saccharin From the People’s Republic of
China, 67 FR 79054 (December 27,
2002).

Pilkington

After examining the sales
documentation placed on the record by
Pilkington, we preliminarily determine
that invoice date is the most appropriate
date of sale for Pilkington. We made this
determination based on evidence on the
record which demonstrates that
Pilkington’s invoices establish the
material terms of sale to the extent
required by our regulations. Thus, the
evidence on the record does not rebut
the presumption that invoice date is the
proper date of sale. See id.

Normal Value Comparisons

To determine whether sales of ARG
windshields to the United States by CSG
and Pilkington were made at less than
normal value (“NV”’), we compared
export price (“EP”’) or constructed
export price (“CEP”) to NV, as described
in the “Export Price,” “Constructed
Export Price” and “Normal Value”
sections of this notice.
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Export Price

In accordance with section 772(a) of
the Act, EP is the price at which the
subject merchandise is first sold (or
agreed to be sold) before the date of
importation by the producer or exporter
of the subject merchandise outside of
the United States to an unaffiliated
purchaser in the United States or to an
unaffiliated purchaser for exportation to
the United States, as adjusted under
section 772(c) of the Act. In accordance
with section 772(a) of the Act, we used
EP for all of CSG’s U.S. sales because
the subject merchandise was sold
directly to the unaffiliated customers in
the United States prior to importation
and because CEP was not otherwise
indicated for those transactions.

Constructed Export Price

In accordance with section 772(b) of
the Act, CEP is the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States
before or after the date of importation by
or for the account of the producer or
exporter of such merchandise or by a
seller affiliated with the producer or
exporter, to a purchaser not affiliated
with the producer or exporter, as
adjusted under subsections (c) and (d).
In accordance with section 772(b) of the
Act, we used CEP for all of Pilkington’s
sales because it sold subject
merchandise to its affiliated company in
the United States, which in turn sold
subject merchandise to unaffiliated U.S.
customers. We compared NV to
individual EP and CEP transactions, in
accordance with section 777A(d)(2) of
the Act.

CSG

We calculated EP for CSG based on
delivered prices to unaffiliated
purchasers in the United States. We
made deductions from the U.S. sale
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These included foreign inland
freight from the plant to the port of
exportation, domestic brokerage, ocean
freight, marine insurance, U.S.
brokerage, and inland freight from port
to unaffiliated U.S. customer. We made
deductions to the U.S. sale price for
commissions paid, U.S. customs duties,
and fees associated with importing the
subject merchandise into the United
States.

Pilkington

For Pilkington’s sales, we based the
CEP on delivered prices to unaffiliated
purchasers in the United States. In
accordance with section 772(d)(1) of the

Act, we made deductions for discounts,
rebates, and movement expenses from

the U.S. sale price. Movement expenses
included expenses for foreign inland
freight from the plant to the port of
exportation, foreign inland insurance,
domestic brokerage, marine insurance,
international freight, U.S. duty, and
inland freight from warehouse to
unaffiliated U.S. customer. In
accordance with section 772(d)(1) of the
Act, the Department additionally
deducted credit expenses, inventory
carrying costs, and direct and indirect
selling expenses from the U.S. price, all
of which relate to commercial activity in
the United States. We calculated
Pilkington’s credit expenses and
inventory carrying costs based on the
Federal Reserve short-term rate. See
Preliminary Results of Review of the
Order on Automotive Replacement
Glass Windshields from the People’s
Republic of China: Pilkington North
America (“PNA”’) Program Analysis for
the Preliminary Results of Review
Memorandum from Will Dickerson,
Case Analyst, through Robert Bolling,
Program Manager, Office VIII to the File,
dated May 2, 2005 (‘““Pilkington Analysis
Memo”). Finally, we deducted CEP
profit, in accordance with sections
772(d)(3) and 772(f) of the Act.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine the
NV using a factors-of-production
methodology if: (1) The merchandise is
exported from a non-market economy
country; and (2) the information does
not permit the calculation of NV using
home-market prices, third-country
prices, or constructed value under
section 773(a) of the Act. The
Department will base NV on factors of
production because the presence of
government controls on various aspects
of these economies renders price
comparisons and the calculation of
production costs invalid under our
normal methodologies.

Factors of production include: (1)
Hours of labor required; (2) quantities of
raw materials employed; (3) amounts of
energy and other utilities consumed;
and (4) representative capital costs. We
used factors of production reported by
respondents for materials, energy, labor,
by-products, and packing.

In accordance with 19 CFR
351.408(c)(1), the Department will
normally use publicly available
information to value factors of
production, but when a producer
sources an input from a market
economy and pays for it in market-
economy currency, the Department will
normally value the factor using the
actual price paid for the input. See 19
CFR 351.408(c)(1); see also Lasko Metal

Products v. United States, 43 F. 3d 1442,
1445-1446 (Fed. Cir. 1994). However,
when the Department has reason to
believe or suspect that such prices may
be distorted by subsidies, the
Department will disregard the market-
economy purchase prices and use
surrogate values to determine the NV.
See Notice of Amended Final
Determination of Sales at Less than Fair
Value: Automotive Replacement Glass
Windshields from the People’s Republic
of China (“PRC”), 67 FR 11670 (March
15, 2002).

CSG and Pilkington reported that
some of their inputs were sourced from
market economies and paid for in a
market-economy currency. See Factor
Valuation Memorandum for a listing of
these inputs. Pursuant to 19 CFR
351.408(c)(1), we used the actual price
paid by respondents for inputs
purchased from a market-economy
supplier and paid for in a market-
economy currency, except when prices
may have been distorted by subsidies.
Specifically, we did not use
respondents’ actual prices for any
market-economy purchases from
Indonesia, Thailand or Korea, and also
did not use import statistics from these
countries in valuing any factors of
production, i.e., for material inputs,
packing materials, and by-product
credits. The Department determined in
the investigation and the first
administrative review that there is
reason to believe or suspect that
Indonesia, Korea, and Thailand
maintain broadly available, non-
industry specific export subsidies that
may benefit all exporters to all markets.
It is the Department’s consistent
practice that, where the facts developed
in U.S. or third-country countervailing
duty findings include the existence of
subsidies that appear to be used
generally (in particular, broadly
available, non-industry specific export
subsidies), it is reasonable for the
Department to consider that it has
particular and objective evidence to
support a reason to believe or suspect
that prices of the inputs from the
country granting the subsidies may be
subsidized. See Tapered Roller Bearings
and Parts Thereof, Finished and
Unfinished, from the People’s Republic
of China; Final Results of the 1998-1999
Administrative Review, Partial
Rescission of Review, and
Determination Not to Revoke Order in
Part, 66 FR 1953 (January 10, 2001), and
accompanying Issues and Decision
Memorandum at Comment 1, see also,
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, from
the People’s Republic of China; Final
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Results of 1999-2000 Administrative
Review, Partial Rescission of Review,
and Determination Not To Revoke Order
in Part, 66 FR 57420 (November 15,
2001), and accompanying Issues and
Decision Memorandum at Comment 1.
At the time of the original investigation,
we supported our finding that prices
paid by the PRC producers to their
suppliers of float glass from Korea,
Thailand, and Indonesia may have been
subsidized by referring to 40
determinations by the United States of
specific countervailable export subsidy
programs in Korea, Thailand, and
Indonesia. See Import Administration’s
Subsidy Enforcement Electronic Library
for Korea, Thailand, and Indonesia at
http://ia.ita.doc.gov/esel/
eselframes.html. There is additional
evidence that these countries continue
to provide such subsidies. See e.g., Final
Affirmative Countervailing Duty
Determination: Dynamic Random
Access Memory Semiconductors from
the Republic of Korea, 68 FR 37122
(June 23, 2003), Final Affirmative
Countervailing Duty Determination:
Certain Hot-Rolled Carbon Steel Flat
Products From Thailand, 66 FR 50410
(October 3, 2001), and Preliminary
Negative Countervailing Duty
Determination and Alignment with
Final Antidumping Duty Determination:
Bottle-Grade Polyethylene
Terephthalate (PET) Resin From
Thailand, 69 FR 52862 (August 30,
2004). Therefore, the Department
continues to find that there is reason to
believe or suspect that prices paid for
inputs from Korea, Thailand, and
Indonesia may be subsidized and are,
therefore, unreliable. Accordingly, we
have determined that disregarding
market-economy input prices from
Korea, Thailand, and Indonesia in favor
of surrogate prices results in a more
accurate dumping analysis. The
Department is not in a position to verify
whether or not the reported market-
economy purchases were distorted in
fact by these non-industry specific
export subsidies. However, the fact that
each of these countries maintains non-
industry specific export subsidies,
broadly available to all exporters, gives
rise to the Department’s presumption
that the exporters of float glass and
other reported market-economy inputs
to CSG and Pilkington may have
benefitted from these non-industry
specific export subsidies. Therefore, we
will not use export prices from these
countries, either as actual prices for
market-economy purchases or as
statistics on imports into India, the
surrogate country. See Final
Determination of Sales at Less Than

Fair Value: Certain Automotive
Replacement Glass Windshields From
The People’s Republic of China, 67 FR
6482 (February 12, 2002), and
accompanying Issues and Decision
Memorandum at Comment 1, see also
Automotive Replacement Glass
Windshields From the People’s Republic
of China: Final Results of
Administrative Review, 69 FR 61790
(October 21, 2004), and accompanying
Issues and Decision Memorandum at
Comment 5.

Factor Valuations

In accordance with section 773(c) of
the Act, we calculated NV based on
factors of production reported by
respondents for the POR. To calculate
NV, the reported per-unit factor
quantities were multiplied by publicly
available Indian surrogate values
(except as noted below). In selecting the
surrogate values, we considered the
quality, specificity, and
contemporaneity of the data. As
appropriate, we adjusted input prices by
including freight costs to make them
delivered prices. Specifically, we added
to Indian import surrogate values a
surrogate freight cost using the shorter
of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory where appropriate (i.e., where
the sales terms for the market-economy
inputs were not delivered to the
factory). This adjustment is in
accordance with the decision of the
Court of Appeals for the Federal Circuit
in Sigma Corp. v. United States, 117 F.
3d 1401 (Fed. Cir. 1997). For a detailed
description of all surrogate values used
for respondents, see Factor Valuation
Memorandum.

Except as noted below, we valued raw
material inputs using the weighted-
average unit import values derived from
the World Trade Atlas® online (‘“Indian
Import Statistics™). See Factor Valuation
Memorandum. The Indian Import
Statistics we obtained from the World
Trade Atlas were published by the
DGCI&S, Ministry of Commerce of India,
which were reported in rupees and are
contemporaneous with the POR. Where
we could not obtain publicly available
information contemporaneous with the
POR with which to value factors, we
adjusted the surrogate values using the
Indian Wholesale Price Index (“WPI”)
as published in the International
Financial Statistics of the International
Monetary Fund.

CSG

CSG reported that it sourced much of
its raw material inputs from market-
economy suppliers and paid for them in

market-economy currencies. See CSG
Analysis Memorandum at page 3. For
these preliminary results, in accordance
with 19 CFR 351.408(c)(1), the
Department has used the market-
economy prices for CSG’s inputs with
two exceptions. First, because the
Department has reason to believe or
suspect that market-economy prices
from Indonesia, Thailand, and Korea
may be subsidized, we have not used
the companies’ reported actual prices
for blue float glass, ink, and dilution
medium and instead have valued these
using Indian Import Statistics. In
addition, we did not include some of
CSG’s purchases of green glass, solar
glass, and clear PVB, which were
sourced from either Indonesia,
Thailand, or Korea, in the calculation of
the average price paid by CSG for these
materials. However, we based the value
for green glass, solar glass, and clear
PVB on CSG’s actual purchases because
it had significant market-economy
purchases of these materials from
suppliers in other market-economy
countries.

Second, in order to demonstrate that
prices paid to market-economy sellers
for some portion of a given input are
representative of prices paid overall for
that input, the amounts purchased from
the market-economy supplier must be
meaningful. See Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27366 (May 19, 1997). Where the
quantity of the input purchased from
market-economy suppliers was
insignificant, the Department will not
rely on the price paid by an NME
producer to a market-economy supplier
because it cannot have confidence that
a company could fulfill all its needs at
that price. CSG’s reported information
demonstrates that the quantity of ink,
molding, and antenna lead which it
sourced from market-economy suppliers
was so small as to be insignificant when
compared to the quantity of the same
input it sourced from PRC suppliers or
suppliers located in Indonesia,
Thailand, or Korea. See CSG’s Second
Supplemental Response, Exhibit D—4,
(February 8, 2005). Therefore, because
the amount of ink, molding, and
antenna lead that was purchased from
suppliers in market-economy countries
is insignificant, we did not use the price
paid by CSG for these inputs and
instead used Indian Import Statistics.

CSG reported that it sourced clear
float glass, kerosene oil, silicone
powder, mirror brackets, antenna lead,
molding, mirror bracket glue,
conducting glue, and solder within the
PRC. Therefore, we have used Indian
Import Statistics to value each of these
inputs. CSG reported that it recovered
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scrap PVB and shattered glass for resale.
The Department has offset the
respondents’ cost of production by the
amount of a reported by-product (or a
portion thereof) where CSG indicated
that the by-product was sold and/or
where the record evidence clearly
demonstrates that the by-product was
re-entered into the production process.
See Factor Valuation Memorandum for
a complete discussion of by-product
credits given and the surrogate values
used. To value recovered shattered
glass, the Department used Indian
Import Statistics reported for imports
under HTS 7001, described in the
Indian tariff schedule as “Cullet and
other Waste and Scrap of Glass; Glass in
the Mass.” In finding a surrogate value
for recovered scrap PVB, the
Department used the HTS number for
recovered PVB that was used in the
previous segments of this proceeding to
derive a surrogate value from Indian
Import Statistics.

To value electricity, we used values
from the International Energy Agency to
calculate a surrogate value in India for
2000, and adjusted for inflation. The
Department used the same source in the
investigation and the first
administrative review. No interested
parties submitted information or
comments regarding these surrogate
values and the Department was unable
to find a more contemporaneous
surrogate value. Therefore, the
Department inflated the International
Energy Agency 2000 Indian price for
electricity, which results in a surrogate
value for electricity usage during the
POR of $0.092/kilowatt-hour.

To value water, we used the same
information as in the previous segments
of this proceeding. In the investigation
and the first administrative review, the
Department used the average water tariff
rate as reported in the Asian
Development Bank’s Second Water
Utilities Data Book: Asian and Pacific
Region (published in 1997), based on
the average Indian rupee per cubic
meter rate for three cities in India
during 1997. No interested parties
submitted information or comments
regarding this surrogate value and the
Department was unable to find a more
contemporaneous surrogate value.
Therefore, the Department inflated the
1997 rupee price for water and
converted it to U.S. dollars, which
results in a surrogate value for water of
$0.321/metric ton.

For direct labor, indirect labor, crate
building labor, and packing labor,
consistent with 19 CFR 351.408(c)(3),
we used the PRC regression-based wage
rate as reported on Import
Administration’s home page, Import

Library, Expected Wages of Selected
NME Countries, revised in November
2004, http://ia.ita.doc.gov/wages/
02wages/02wages.html. The source of
these wage rate data on the Import
Administration’s web site is the
Yearbook of Labour Statistics 2002, ILO,
(Geneva: 2002), Chapter 5B: Wages in
Manufacturing. The years of the
reported wage rates range from 1996 to
2001. Because this regression-based
wage rate does not separate the labor
rates into different skill levels or types
of labor, we have applied the same wage
rate to all skill levels and types of labor
reported by the respondent.

To value factory overhead, selling,
general and administrative expenses
(“SG&A”), and profit, we used the 2003
audited financial statements for the
Indian producer of laminated and
tempered automotive safety glass, Saint-
Gobain Sekurit India Limited (““St.-
Gobain”’). See Factor Valuation
Memorandum for a full discussion of
the calculation of these ratios from St.-
Gobain’s financial statements.

Finally, we used Indian Import
Statistics to value material inputs for
packing. We used Indian Import
Statistics data for the period April 2003
through March 2004. See Factor
Valuation Memorandum.

Pilkington

Pilkington reported that, during the
POR, it made all of its raw material
purchases from market-economy
suppliers and paid for them in market-
economy currencies. Pilkington
reported market-economy purchases for
clear float glass, green float glass, PVB,
ceramic ink, mirror buttons, silver paste,
and powder. See Factor Valuation
Memorandum at pages 4 and 5. For
these preliminary results, in accordance
with 19 CFR 351.408(c)(1), the
Department has used the market-
economy prices for Pilkington’s inputs
with one exception. Specifically, based
on the fact that the Department has
reason to believe or suspect that market-
economy prices from Indonesia,
Thailand, and Korea may be subsidized,
we have disallowed the use of the
companies’ reported actual prices for
clear float glass and green float glass
purchased from one or more of these
countries, and have valued these using
Indian Import Statistics.

Pilkington reported that it sells its
recovered scrap glass to float glass
manufacturers for meltdown. The
Department has offset the respondents’
cost of production by the amount of a
reported by-product (or a portion
thereof) where respondents indicated
that the by-product was sold. To value
sales of scrap glass, the Department

used Indian Import Statistics reported
for imports under HTS 7001, described
in the Indian tariff schedule as “Cullet
and other Waste and Scrap of Glass;
Glass in the Mass.” The surrogate values
for packing, labor, electricity, water,
overhead, SG&A, and profit were
applied in the same manner as
explained above in the CSG section.

Weighted-Average Dumping Margin

The weighted-average dumping
margins are as follows:

AUTOMOTIVE REPLACEMENT GLASS
WINDSHIELDS FROM THE PRC

~ Weighted-av-
Producer/moar?:rf?cturer/ex erage margin
p (percent)
(151 C TR 5.67
Pilkington ........ccccoviiiiiene 0.91
Disclosure

The Department will disclose
calculations performed for these
preliminary results to the parties within
five days of the date of publication of
this notice in accordance with 19 CFR
351.224(b). Any interested party may
request a hearing within 30 days of
publication of these preliminary results.
See 19 CFR 351.310(c). Any hearing, if
requested, will be held two days after
the scheduled date for submission of
rebuttal briefs. See 19 CFR 351.310(d).
Interested parties may submit case briefs
and/or written comments no later than
30 days after the date of publication of
these preliminary results of review. See
19 CFR 351.309(c)(ii). Rebuttal briefs
and rebuttals to written comments,
limited to issues raised in such briefs or
comments, may be filed no later than 35
days after the date of publication. See 19
CFR 351.309(d). Further, we would
appreciate that parties submitting
written comments also provide the
Department with an additional copy of
those comments on diskette. The
Department will issue the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such comments,
within 120 days of publication of these
preliminary results, pursuant to section
751(a)(3)(A) of the Act.

Assessment Rates

Upon issuance of the final results, the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries. The Department
will issue appropriate assessment
instructions directly to CBP upon
completion of this review. If these
preliminary results are adopted in our
final results of review, we will direct
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CBP to assess the resulting rate against
the entered customs value for the
subject merchandise on each importer’s/
customer’s entries during the POR.

Cash-Deposit Requirements

The following cash-deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) The cash
deposit rate for each of the reviewed
companies will be the rate listed in the
final results of review (except where the
rate for a particular company is de
minimis, i.e., less than 0.5 percent, no
cash deposit will be required for that
company); (2) for previously
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
less than fair value (“LTFV”’)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be the “PRC-
wide” rate of 124.5 percent, which was
established in the LTFV investigation.
These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
preliminary results of review in
accordance with sections 751(a)(2)(B)
and 777(i)(1) of the Act, and 19 CFR
351.221(b).

Dated: May 2, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-2233 Filed 5—6-05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
(A-570-846)

Brake Rotors From the People’s
Republic of China: Preliminary Results
and Partial Rescission of the Seventh
Administrative Review and Preliminary
Results of the Eleventh New Shipper
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is currently
conducting the seventh administrative
review and eleventh new shipper
review of the antidumping duty order
on brake rotors from the People’s
Republic of China (“PRC”) covering the
period April 1, 2003, through March 31,
2004. We preliminarily determine that
no sales have been made below normal
value (“NV”’) with respect to the
exporters who participated fully and are
entitled to a separate rate in these
reviews. If these preliminary results are
adopted in our final results of these
reviews, we will instruct the U.S.
Customs and Border Protection (“‘CBP”’)
to assess antidumping duties on entries
of subject merchandise during the
period of review (“POR”) for which the
importer-specific assessment rates are
above de minimis.

Interested parties are invited to
comment on these preliminary results.
We will issue the final results no later
than 120 days from the date of
publication of this notice.

EFFECTIVE DATE: May 9, 2005.

FOR FURTHER INFORMATION CONTACT:
Steve Winkates or Brian Smith, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—1904 or (202) 482—
1766, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 19, 1999, the Department
published in the Federal Register the
antidumping duty order on brake rotors
from the PRC. See Notice of
Antidumping Duty Order: Brake Rotors
from the People’s Republic of China, 62
FR 18740 (April 17, 1997).

The Department received a timely
request from Longkou Jinzheng
Machinery Co., Ltd. (“Longkou
Jinzheng”’) on December 15, 2003, for a
new shipper review of this antidumping
duty order in accordance with 19 CFR
351.214(c).

On April 1, 2004, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on brake rotors
from the PRC. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 69
FR 17129 (April 1, 2004).

On April 30, 2004, the petitioner®
requested an administrative review
pursuant to 19 CFR 351.213(b) for 24
companies,? which it claimed were
producers and/or exporters of the
subject merchandise. Five of these
companies are included in five
exporter/producer combinations 3 that
received zero rates in the less-than-fair-
value (“LTFV”) investigation and thus
were excluded from the antidumping
duty order only with respect to brake
rotors sold through the specified
exporter/producer combinations.

On May 7, 2004, Longkou Jinzheng
agreed to waive the time limits
applicable to the new shipper review
and to permit the Department to
conduct the new shipper review
concurrently with the administrative
review. On May 20, 2004, the
Department initiated a new shipper
review of Longkou Jinzheng (see Brake
Rotors from the People’s Republic of
China: Initiation of the Eleventh New

1The petitioner is the Coalition for the
Preservation of American Brake Drum and Rotor
Aftermarket Manufacturers.

2The names of these exporters are as follows: (1)
China National Industrial Machinery Import &
Export Corporation (“CNIM”); (2) Laizhou
Automobile Brake Equipment Company, Ltd.
(“LABEC”); (3) Longkou Haimeng Machinery Co.,
Ltd. (“Longkou Haimeng”); (4) Laizhou Hongda
Auto Replacement Parts Co., Ltd. (“Hongda”); (5)
Hongfa Machinery (Dalian) Co., Ltd. (“Hongfa”); (6)
Qingdao Gren (Group) Co. (“Gren”); (7) Qingdao
Meita Automotive Industry Company, Ltd.
(“Meita”); (8) Shandong Huanri (Group) General
Company (“Huanri General’); (9) Yantai Winhere
Auto-Part Manufacturing Co., Ltd. (“Winhere”); (10)
Zibo Luzhou Automobile Parts Co., Ltd. (>ZLAP>);
(11) Longkou TLC Machinery Co., Ltd. (“LKTLGC");
(12) Zibo Golden Harvest Machinery Limited
Company (“Golden Harvest”); (13) Shanxi Fengkun
Metallurgical Limited Company (“Shanxi
Fengkun”); (14) Xianghe Xumingyuan Auto Parts
Co. (“Xumingyuan”); (15) Xiangfen Hengtai Brake
System Co., Ltd. (“Hengtai’’); (16) Laizhou City Lugqi
Machinery Co., Ltd. (“Luqi”); (17) Qingdao Rotec
Auto Parts Co., Ltd. (“Rotec”); (18) Shenyang
Yinghao Machinery Co. (“Shenyang Yinghao”); (19)
China National Machinery and Equipment Import &
Export (Xianjiang) Corporation (“Xianjiang™); (20)
China National Automotive Industry Import &
Export Corporation (“CAIEC”); (21) Laizhou
CAPCO Machinery Co., Ltd. (“Laizhou CAPCO");
(22) Laizhou Luyuan Automobile Fittings Co.
(“Laizhou Luyuan”); and (23) Shenyang Honbase
Machinery Co., Ltd. (“Shenyang Honbase”).

3The excluded exporter/producer combinations
are: (1) Xianjiang/Zibo Botai Manufacturing Co.,
Ltd. (“Zibo Botai”); (2) CAIEC/Laizhou CAPCO; (3)
Laizhou CAPCO/Laizhou CAPCO; (4) Laizhou
Luyuan/Laizhou Luyuan or Shenyang Honbase; or
(5) Shenyang Honbase/Laizhou Luyuan or
Shenyang Honbase.
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Shipper Antidumping Duty Review, 69
FR 29920 (May 26, 2004)).

On May 21, 2004, the Department
initiated an administrative review
covering the companies listed in the
petitioner’s April 30, 2004, request (see
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation in
Part, 69 FR 30282 (May 27, 2004)).

On May 24, 2004, the Department
requested from CBP copies of all
customs documents pertaining to the
entry of brake rotors from the PRC
exported by Longkou Jinzheng during
the period of April 1, 2003, through
March 31, 2004 (see May 24, 2004,
Memorandum from Edward Yang,
Office Director, to William R. Scopa of
CBP).

On July 30, 2004, we received
documentation from CBP regarding our
May 24, 2004, request for Longkou
Jinzheng’s entry information.

On August 19, 2004, the Department
conducted a data query of CBP entry
information on brake rotor entries made
during the POR from all exporters
named in the excluded exporter/
producer combinations in order to
substantiate their claims that and/or
determine whether they made no
shipments of subject merchandise
during the POR. As a result of the data
query, the Department requested that
CBP confirm the actual manufacturer for
20 specific entries associated with the
excluded exporter/producer
combinations (see the August 19, 2004,
memorandum from Edward Yang, Office
Director, to William Scopa of CBP
(““August 19, 2004, memorandum’’)).

On October 6, 2004, we placed on the
record the entry documentation
received from CBP in response to our
August 11, 2004, request for information
on the excluded exporter/producer
combinations (see October 6, 2004,
memorandum to the file, Results of
Request for Assistance from Customs
and Border Protection to Further
Examine U.S. Entries Made by Exporter/
Producer Combinations).

On October 18, 2004, the petitioner
requested the Department to select more
entries made by the excluded exporter/
producer combinations during the POR
and obtain the entry documentation for
those entries from CBP.

On December 17, 2004, the
Department published in the Federal
Register a notice of postponement of the
preliminary results until no later than
April 30, 2005 (see Brake Rotors from
the People’s Republic of China: Notice
of Extension of Time Limit for the
Preliminary Results in the Seventh
Antidumping Duty Administrative
Review and the Eleventh New Shipper

Review, 69 FR 75510 (December 17,
2004)).

On January 3, 2005, the Department
issued the verification outline to
Longkou Jinzheng. The Department
conducted verification of the responses
of Longkou Jinzheng during the period
January 17 through 21, 2005. On
February 22, 2005, the Department
issued the verification report for
Longkou Jinzheng.

On March 14 and 16, 2005, the
Department issued verification outlines
to Laizhou Hongda and Huanri General,
respectively. The Department conducted
verification of the responses of Laizhou
Hongda and Huanri General during the
period March 21 through 26, 2005. On
March 30 and April 6, 2005, the
Department issued the verification
reports for Laizhou Hongda and Huanri
General, respectively.

Respondents

On May 25 and 26, 2004, we issued
a questionnaire to each company listed
in the above-referenced initiation
notices.

On July 6, 2004, with the exception of
Xinjiang, each of the exporters that
received a zero rate in the LTFV
investigation stated that during the POR,
it did not make U.S. sales of brake rotors
produced by companies other than
those included in its respective
excluded exporter/producer
combination. Also on July 6, 2004, Lugqi,
Shenyang Yinghao, and Xumingyuan
each stated that it did not have
shipments of the subject merchandise to
the United States during the POR.

On July 13, 2004, Longkou Jinzheng
submitted its response to the
Department’s antidumping duty
questionnaire.

On July 20, 2004, we received
responses to the Department’s
questionnaires from the remaining
companies. Rotec did not respond to the
Department’s questionnaire.

On August 10, 2004, the petitioner
submitted comments on Huanri
General’s July 20, 2004, questionnaire
response.

From August 4 through September 27,
2004, the Department issued a
Supplemental Questionnaire to the 15
companies (hereafter referred to as the
15 respondents) which submitted a
questionnaire response.

From August 25 through October 22,
2004, the 15 respondents submitted
their responses to the Department’s
Supplemental Questionnaires.

On October 25, 2004, the petitioner
submitted comments on Huanri
General’s Supplemental Questionnaire
response.

From November 1 through 12, 2004,
the Department issued a second
Supplemental Questionnaire to Gren,
Golden Harvest, Hengtai, Huanri
General, Longkou Jinzheng, Shanxi
Fengkun, and ZLAP. From November 15
through 22, 2004, Gren, Golden Harvest,
Hengtai, Huanri General, Longkou
Jinzheng, Shanxi Fengkun, and ZLAP
submitted their responses to the
Department’s second Supplemental
Questionnaire.

On December 20, 2004, the
Department issued each of the 15
respondents a sales and cost
reconciliation questionnaire, which
respondents submitted to the
Department from January 7 through
January 26, 2005.

As a result of not receiving a response
to the antidumping duty questionnaire,
the Department issued a letter to Rotec
on January 3, 2005, which notified this
company of the consequences of not
having responded to the Department’s
antidumping questionnaire.

From February 1 through 2, 2005, the
Department issued a second
supplemental questionnaire to Laizhou
Hongda, LABEC, Haimeng, and
Winhere, and a third Supplemental
Questionnaire to Longkou TLC. On
February 22, 2005, Laizhou Hongda,
LABEC, Haimeng, and Winhere
submitted their responses to the
Department’s third Supplemental
Questionnaire.

On February 23, 2005, Longkou TLC
submitted its response to the
Department’s third Supplemental
Questionnaire.

For those respondents ¢ who claimed
that their U.S. customers provided them
with certain inputs (i.e., lug bolts and
bearing cups) which they used during
the POR free—of-charge, the Department
issued these respondents a
supplemental questionnaire (“input
questionnaire”’) from February 17
through February 24, 2005, which
requested documentation to support
their claim.

From March 3 through March 15,
2005, each respondent (which claimed
free—of-charge inputs) submitted its
response to the Department’s input
questionnaire.

On March 17, 2005, the Department
issued Hengtai another supplemental
questionnaire which requested source
documentation to support further the
data contained in its January 18, 2005,
sales and cost reconciliation
questionnaire response, to which
Hengtai submitted its response on April
1, 2005.

4 These respondents include CNIM, Huanri
General, LABEC, Longkou Haimeng, and ZLAP.



24384

Federal Register/Vol. 70, No. 88/Monday, May 9,

2005 / Notices

Because certain source documents
were either illegible or not provided as
requested in its April 5, 2005,
supplemental questionnaire response,
the Department issued Hengtai another
Supplemental Questionnaire on April 4,
2005, to address these deficiencies. On
April 12, 2005, Hengtai submitted its
response to the Department’s April 4,
2005, Supplemental Questionnaire.

Surrogate Country and Factors

On June 8, 2004, the Department
provided the parties an opportunity to
submit publicly available information
(“PAI”) on surrogate countries and
values for consideration in these
preliminary results. On March 11, 2005,
CNIM, Gren, Shanxi Fengkun, and
ZLAP submitted PAI for consideration
in the preliminary results.

Period of Reviews

The POR covers April 1, 2003,
through March 31, 2004.

Scope of the Order

The products covered by this order
are brake rotors made of gray cast iron,
whether finished, semifinished, or
unfinished, ranging in diameter from 8
to 16 inches (20.32 to 40.64 centimeters)
and in weight from 8 to 45 pounds (3.63
to 20.41 kilograms). The size parameters
(weight and dimension) of the brake
rotors limit their use to the following
types of motor vehicles: automobiles,
all-terrain vehicles, vans and
recreational vehicles under “one ton
and a half,” and light trucks designated
as “‘one ton and a half.”

Finished brake rotors are those that
are ready for sale and installation
without any further operations. Semi—
finished rotors are those on which the
surface is not entirely smooth, and have
undergone some drilling. Unfinished
rotors are those which have undergone
some grinding or turning.

These brake rotors are for motor
vehicles, and do not contain in the
casting a logo of an original equipment
manufacturer (“OEM”) which produces
vehicles sold in the United States. (e.g.,
General Motors, Ford, Chrysler, Honda,
Toyota, Volvo). Brake rotors covered in
this order are not certified by OEM
producers of vehicles sold in the United
States. The scope also includes
composite brake rotors that are made of
gray cast iron, which contain a steel
plate, but otherwise meet the above
criteria. Excluded from the scope of this
order are brake rotors made of gray cast
iron, whether finished, semifinished, or
unfinished, with a diameter less than 8
inches or greater than 16 inches (less
than 20.32 centimeters or greater than
40.64 centimeters) and a weight less

than 8 pounds or greater than 45 pounds
(less than 3.63 kilograms or greater than
20.41 kilograms).

Brake rotors are currently classifiable
under subheading 8708.39.5010 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the scope of this
order is dispositive.

Verification

On November 16, 2004, the petitioner
requested that the Department conduct
verification of the data submitted by the
following respondents: Hengtai, Huanri
General, Laizhou Hongda, Longkou
Jinzheng, and Shanxi Fengkun.
However, due to the Department’s
resource constraints in conducting these
reviews, we only selected Huanri
General, Laizhou Hongda, and Longkou
Jinzheng for verification pursuant to
Section 782(i)(2) of the Act and 19 CFR
351.307.

We used standard verification
procedures, including on-site
inspection of the manufacturers’ and
exporters’ facilities, and examination of
relevant sales and financial records. Our
verification results are outlined in the
verification report for each company.
(For further discussion, see February 22,
2005, verification report for Jinzheng in
the Eleventh Antidumping Duty New
Shipper Review (““Jinzheng verification
report”’); March 30, 2005, verification
report for Hongda in the Seventh
Antidumping Duty Administrative
Review (“Hongda verification report”);
and April 6, 2005, verification report for
Huanri General in the Seventh
Antidumping Duty Administrative
Review (““Huanri General verification
report”).)

Preliminary Partial Rescissions of
Administrative Reviews

Pursuant to 19 CFR 351.213(d)(3), we
have preliminarily determined that the
exporters which are part of the five
exporter/producer combinations which
received zero rates in the LTFV
investigation (i.e., four exporters that
made no shipment claims and the one
exporter in this group which did not
respond to the Department’s
antidumping duty questionnaire) did
not make shipments of subject
merchandise to the United States during
the POR. These specific exporter/
producer combinations continue to have
a rate of zero percent. Specifically, (1)
Xinjiang (i.e., the exporter which did
not respond to the Department’s
questionnaire) did not export any brake
rotors to the United States during the
POR and thus did not export any brake

rotors that were manufactured by
producers other than Zibo Botai; (2)
CAIEC did not export brake rotors to the
United States that were manufactured
by producers other than Laizhou
CAPCO; (3) Laizhou CAPCO did not
export brake rotors to the United States
that were manufactured by producers
other than Laizhou CAPCO; (4) Laizhou
Luyuan did not export brake rotors to
the United States that were
manufactured by producers other than
Shenyang Honbase or Laizhou Luyuan;
and (5) Shenyang Honbase did not
export brake rotors to the United States
that were manufactured by producers
other than Laizhou Luyuan or Shenyang
Honbase.

In order to make this determination,
we first examined PRC brake rotor
shipment data maintained by CBP. We
then selected five entries associated
with each applicable exporter/producer
combination identified above and
requested CBP to provide
documentation which would enable the
Department to determine who
manufactured the brake rotors included
in those entries. In the case of Xinjiang,
the CBP data did not contain any entries
from this excluded exporter. Based on
the information obtained from CBP, we
found no instances where the exporters
included in the five exporter/producer
combinations shipped brake rotors from
the PRC to the U.S. market outside of
their excluded export/producer
combinations during the POR. (See
October 6, 2004, memorandum to the
file, Results of Request for Assistance
from Customs and Border Protection to
Further Examine U.S. Entries Made by
Exporter/Producer Combinations -
Preliminary Results.)

Although the petitioner requested on
October 18, 2004, that the Department
select more entries made by the zero
rate exporter/producer combinations
during the POR and obtain the entry
documentation for those entries from
CBP because the Department’s sampling
method was not representative, we find
that the sampling technique we used
provided representative results. Because
the results of the data query provided a
voluminous number of entries
associated with four of the five zero rate
exporter/producer combinations, we
deemed it appropriate to sample the
entries in this instance (see May 2, 2005,
Memorandum to the File from Steve
Winkates regarding results of CBP data
query). Specifically, in order to ensure
that the entries we selected from the
CBP for customs data for further
examination were representative, we
randomly selected five entries for each
applicable exporter for which the
customs data reflected entries from that
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exporter. As indicated in our selections,
we further ensured that our selections
were representative by selecting entries
for each applicable exporter from
different U.S. ports. Based on the results
of our query, we conclude that the
number of selections provided
representative results.

Moreover, we find that the sampling
method used in this review is consistent
with the method used in previous
administrative reviews in this case.
Furthermore, the Department also
deemed it appropriate in this instance to
select a random sample of the entries
provided by the query to determine
whether each exporter/producer
combination at issue was in compliance
with the terms of its zero rate status.
The Department’s discretion for using
sampling techniques in situations where
the information to be checked is
voluminous has been upheld in
previous cases by the Court of
International Trade (“CIT”) (see
Federal-Mogul Corp. v. United States,
20 CIT 234, 918 F. Supp. 386, 403—-404
(CIT 1996) (“Federal-Mogul Corp. v.
United States’’)). See also Brake Rotors
From the People’s Republic of China:
Final Results and Partial Rescission of
Fourth New Shipper Review and
Rescission of Third Antidumping Duty
Administrative Review, 66 FR 27063
(May 16, 2001) (“Brake Rotors Third
Administrative Review’’) and
accompanying Issues and Decision
Memorandum at Comment 1; and Brake
Rotors From the People’s Republic of
China: Final Results and Partial
Rescission of Fourth Antidumping Duty
Administrative Review, 67 FR 65779
(October 28, 2002) (“Brake Rotors
Fourth Administrative Review’’) and
accompanying Issues and Decision
Memorandum at Comment 1.

With respect to Lugi, Shenyang
Yinghao, and Xumingyuan, the
shipment data we examined did not
show U.S. entries of the subject
merchandise during the POR from these
companies (see May 2, 2005,
Memorandum to the File from case
analyst).

Therefore, for the reasons mentioned
above and based on the results of our
queries, we are preliminarily rescinding
the administrative review with respect
to all of the above-mentioned
companies because we found no
evidence that these companies made
shipments of the subject merchandise
during the POR in accordance with 19
CFR 351.213(d)(3).

Bona Fide Sale Analysis - Longkou
Jinzheng

For the reasons stated below, we
preliminarily find that Longkou

Jinzheng’s reported U.S. sale during the
POR appears to be a bona fide sale, as
required by 19 CFR 351.214(b)(2)(iv)(c),
based on the totality of the facts on the
record. Specifically, we find that (1) the
net prices reported for its two brake
rotor models included in its single sales
invoice (i.e., gross unit price because
Longkou Jinzheng did not incur
international freight or U.S. brokerage
and handling expenses) were similar to
the average unit value of U.S. imports of
comparable brake rotors from the PRC
during the POR; (2) the prices reported
for both model numbers were within the
range of prices of comparable goods
imported from the PRC during the POR;
and (3) the FOB prices reported for the
two brake rotor models were
comparable to the FOB prices reported
for those same two brake rotor models
sold during the POR by other PRC
exporters which are involved in the
concurrent administrative review. We
also find that (1) the quantity of the sale
was within the range of shipment sizes
of comparable goods imported from the
PRC during the POR; and (2) the
quantities reported for the two brake
rotor models were comparable to the
quantities reported for those same two
brake rotor models sold during the POR
by other PRC exporters which are
involved in the concurrent
administrative review. Furthermore,
Jinzheng received payment for this sale
in a timely manner. (See May 2, 2005,
Memorandum to the File for further
discussion of our price and quantity
analysis.)

Therefore, for the reasons mentioned
above, the Department preliminarily
finds that Longkou Jinzheng’s sole U.S.
sale during the POR was a bona fide
commercial transaction.

Non-Market Economy Country

In every case conducted by the
Department involving the PRC, the PRC
has been treated as a non—-market
economy (“NME”) country. Pursuant to
section 771(18)(C)(i) of the Act, any
determination that a foreign country is
a NME country shall remain in effect
until revoked by the administering
authority. (See Fresh Garlic from the
People’s Republic of China: Preliminary
Results of Antidumping Duty
Administrative Review and Rescission
in Part, 69 FR 70638 (December 7,
2004)). None of the parties to this
proceeding has contested such
treatment. Accordingly, we calculated
NV in accordance with section 773(c) of
the Act, which applies to NME
countries.

Surrogate Country

Section 773(c)(4) of the Act requires
the Department to value an NME
producer’s factors of production, to the
extent possible, in one or more market—
economy countries that (1) are at a level
of economic development comparable to
that of the NME country, and (2) are
significant producers of comparable
merchandise. India is among the
countries comparable to the PRC in
terms of overall economic development
(see June 4, 2004, Memorandum from
the Office of Policy to Irene Darzenta
Tzafolias). In addition, based on
publicly available information placed
on the record (e.g., world production
data), India is a significant producer of
the subject merchandise. Accordingly,
we have considered India the surrogate
country for purposes of valuing the
factors of production because it meets
the Department’s criteria for surrogate—
country selection (see Memorandum Re:
Seventh Antidumping Duty
Administrative Review and Eleventh
Antidumping Duty New Shipper
Review on Brake Rotors from the
People’s Republic of China: Selection of
a Surrogate Country, dated May 2, 2005,
for further discussion).

Facts Available - Rotec

For the reasons stated below, we have
applied total adverse facts available to
Rotec.

Rotec failed to respond to the
Department’s antidumping duty
questionnaire. Pursuant to sections
776(a) and (b) of the Act, the
Department may apply adverse facts
available if it finds a respondent has not
acted to the best of its ability in
cooperating with the Department in this
segment of the proceeding. By failing to
respond to the Department’s
questionnaire, Rotec has failed to act to
the best of its ability in cooperating with
the Department’s request for
information in this segment of the
proceeding.

As a result of its failure to respond to
the Department’s questionnaire, Rotec
failed to establish its eligibility for a
separate rate. Therefore, Rotec is not
eligible to receive a separate rate and
will be part of the PRC NME entity,
subject to the PRC—wide rate. Pursuant
to section 776(b) of the Act, we have
applied total adverse facts available
with respect to the PRC—wide entity,
including Rotec.

In this segment of the proceeding, in
accordance with Department practice
(see, e.g., Brake Rotors from the People’s
Republic of China: Rescission of Second
New Shipper Review and Final Results
and Partial Rescission of First
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Antidumping Duty Administrative
Review, 64 FR 61581, 61584 (November
12, 1999) (“Brake Rotors First
Administrative Review”), as adverse
facts available, we have assigned to
exports of the subject merchandise by
Rotec a rate of 43.32 percent, which is
the PRC—wide rate.

Corroboration of Facts Available

Section 776(c) of the Act requires that
the Department corroborate, to the
extent practicable, a figure which it
applies as facts available. To be
considered corroborated, information
must be found to be both reliable and
relevant. We are applying as adverse
facts available (“AFA”) the highest rate
from any segment of this administrative
proceeding, which is the rate currently
applicable to all exporters subject to the
PRC-wide rate. The information upon
which the AFA rate is based in the
current review (i.e., the PRC—wide rate
of 43.32 percent) was the highest rate
from the petition in the LTFV
investigation. (See Notice of
Antidumping Duty Order: Brake Rotors
from the People’s Republic of China, 62
FR 18740 (April 17, 1997)). This AFA
rate is the same rate which the
Department assigned to brake rotor
companies in a prior review and the rate
itself has not changed since the original
LTFV determination (see Brake Rotors
First Administrative Review, 64 FR at
61584). For purposes of corroboration,
the Department will consider whether
that margin is both reliable and relevant.
The AFA rate we are applying for the
current review was corroborated in
reviews subsequent to the LTFV
investigation to the extent that the
Department referred to the history of
corroboration. Furthermore, no
information has been presented in the
current review that calls into question
the reliability of this information (see,
e.g., Brake Rotors First Administrative
Review, 64 FR at 61584).

To further corroborate the AFA
margin of 43.32 percent in this review,
we compared that margin to the margins
we found for the other respondents
which sold identical and/or similar
products. Based on our above—
mentioned analysis, we find that 43.32
percent is within the range of margins
for individual sales of identical and/or
similar products reported by certain
respondents in this review (see
Memorandum Re: Seventh
Antidumping Duty Administrative
Review on Brake Rotors from the
People’s Republic of China:
Corroboration, dated May 2, 2005, for
further discussion). Thus, the
Department finds that the information is
reliable.

With respect to the relevance aspect
of corroboration, the Department will
consider information reasonably at its
disposal to determine whether a margin
continues to have relevance. Where
circumstances indicate that the selected
margin is not appropriate as AFA, the
Department will disregard the margin
and determine an appropriate margin.
For example, in Fresh Cut Flowers from
Mexico: Final Results of Antidumping
Administrative Review, 61 FR 6812
(February 22, 1996), the Department
disregarded the highest margin in that
case as adverse best information
available (the predecessor to facts
available) because the margin was based
on another company’s uncharacteristic
business expense resulting in an
unusually high margin. Similarly, the
Department does not apply a margin
that has been discredited. See D & L
Supply Co. v. United States, 113 F.3d
1220, 1221 (Fed. Cir. 1997) (the
Department will not use a margin that
has been judicially invalidated). The
information used in calculating this
margin was based on sales and
production data submitted by the
petitioner in the LTFV investigation,
together with the most appropriate
surrogate value information available to
the Department chosen from
submissions by the parties in the LTFV
investigation, as well as gathered by the
Department itself. Furthermore, the
calculation of this margin was subject to
comment from interested parties in the
proceeding. Moreover, as there is no
information on the record of this review
that demonstrates that this rate is not
appropriately used as AFA, we
determine that this rate has relevance.

Based on our analysis as described
above, we find that the margin of 43.32
percent is reliable and has relevance. As
the rate is both reliable and relevant, we
determine that it has probative value.
Accordingly, we determine that the
calculated rate of 43.32 percent, which
is the current PRC—wide rate, is in
accord with the requirement of section
776(c) that secondary information be
corroborated to the extent practicable
(i.e., that it have probative value). We
have assigned this AFA rate to exports
of the subject merchandise by the PRC—
wide entity, including Rotec.

Separate Rates

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all
companies within the country are
subject to government control and thus
should be assessed a single antidumping
duty deposit rate (i.e., a PRC—wide rate).

Of the 15 respondents participating in
these reviews, three of the PRC

companies (i.e., Hongfa, Meita, and
Winhere) are owned wholly by entities
located in market—economy countries.
Thus, for these three companies,
because we have no evidence indicating
that they are under the control of the
PRC government, a separate rates
analysis is not necessary to determine
whether they are independent from
government control. (See Brake Rotors
from the People’s Republic of China:
Final Results and Partial Rescission of
Fifth New Shipper Review, 66 FR 44331
(August 23, 2001) (“Brake Rotors Fifth
New Shipper Review”’), which cites
Brake Rotors from the People’s Republic
of China: Preliminary Results and
Partial Rescission of the Fifth New
Shipper Review and Rescission of the
Third Antidumping Duty Administrative
Review, 66 FR 29080 (May 29, 2001)
(where the respondent was wholly
owned by a U.S. registered company);
Brake Rotors Third Administrative
Review, which cites Brake Rotors from
the People’s Republic of China:
Preliminary Results and Partial
Rescission of the Fourth New Shipper
Review and Rescission of the Third
Antidumping Duty Administrative
Review, 66 FR 1303, 1306 (January 8,
2001) (where the respondent was
wholly owned by a company located in
Hong Kong); and Notice of Final
Determination of Sales at Less Than
Fair Value: Creatine Monohydrate from
the People’s Republic of China, 64 FR
71104, 71105 (December 20, 1999)
(where the respondent was wholly
owned by persons located in Hong
Kong)).

The remaining 12 respondents (i.e.,
CNIM, Golden Harvest, Gren, Hengtai,
Hongda, Huanri General, LABEC,
LKTLC, Longkou Haimeng, Longkou
Jinzheng, Shanxi Fengkun, and ZLAP)
are either joint ventures between PRC
and foreign companies, collectively—
owned enterprises and/or limited
liability companies in the PRC. Thus,
for these 12 respondents, a separate
rates analysis is necessary to determine
whether the export activities of each of
above-mentioned respondents is
independent from government control.
(See Notice of Final Determination of
Sales at Less Than Fair Value: Bicycles
From the People’s Republic of China, 61
FR 56570 (April 30, 1996) (“Bicycles”).)
To establish whether a firm is
sufficiently independent in its export
activities from government control to be
entitled to a separate rate, the
Department utilizes a test arising from
the Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991) (“Sparklers”), and
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amplified in the Final Determination of
Sales at Less Than Fair Value: Silicon
Carbide from the People’s Republic of
China, 59 FR 22585 (May 2, 1994)
(“Silicon Carbide’). Under the separate—
rates criteria, the Department assigns
separate rates in NME cases only if the
respondent can demonstrate the absence
of both de jure and de facto
governmental control over its export
activities.

1. De Jure Control

Evidence supporting, though not
requiring, a finding of de jure absence
of government control over export
activities includes: (1) an absence of
restrictive stipulations associated with
the individual exporter’s business and
export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies.

CNIM, Golden Harvest, Gren, Hengtai,
Hongda, Huanri General, LABEC,
LKTLC, Longkou Haimeng, Longkou
Jinzheng, Shanxi Fengkun, and ZLAP
have each placed on the administrative
record documents to demonstrate an
absence of de jure control (e.g., the 1979
“Law of the People’s Republic of China
on Chinese-Foreign Joint Ventures;” the
“Regulations of the PRC for Controlling
the Registration of Enterprises as Legal
Persons,” promulgated in June 1988; the
1990 ‘“‘Regulations Governing the Rural
Collective Owned Enterprises of the
PRC;” the 1994 “Foreign Trade Law of
the People’s Republic of China;” the
1999 “Company Law of the People’s
Republic of China;” and the 2000 “Law
of the People’s Republic of China on
Foreign Capital Enterprises”).

As in prior cases, we have analyzed
the laws mentioned above and have
found them to establish sufficiently an
absence of de jure control over joint
ventures between the PRC and foreign
companies, and limited liability
companies in the PRC. See, e.g., Final
Determination of Sales at Less than Fair
Value: Furfuryl Alcohol from the
People’s Republic of China, 60 FR 22544
(May 8, 1995) (“Furfuryl Alcohol”), and
Preliminary Determination of Sales at
Less Than Fair Value: Certain Partial-
Extension Steel Drawer Slides with
Rollers from the People’s Republic of
China, 60 FR 29571 (June 5, 1995). We
have no new information in this
proceeding which would cause us to
reconsider this determination with
regard to CNIM, Golden Harvest, Gren,
Hengtai, Hongda, LABEC, LKTLC,
Longkou Haimeng, Longkou Jinzheng,
Shanxi Fengkun, and ZLAP.

With respect to Huanri General’s
claim that it is entitled to a separate

rate, in a prior segment of this case, the
Department granted Huanri General a
separate rate. See Brake Rotors Fifth
New Shipper Review. However, the
Department has preliminarily
determined to deny Huanri General a
separate rate in this administrative
review for two reasons: (1) the
Department has analyzed the February
25, 1999, Organic Law on the Village
Committee of the PRC (“Village
Committee Law”’) and has determined
that the Panjacun Village Committee is
a form of local government in the PRC,
and (2) new information obtained at
verification demonstrates that the
Panjacun Village Committee, as a local
PRC government entity, controls the
export activities of Huanri General. As
explained below, we find that the
Village Committee Law does not
conclusively establish an absence of de
jure government control. Nor does this
law, on its face, conclusively negate the
possibility, based on the other laws
referenced above and a de facto
analysis, that Huanri General is subject
to government control. Therefore, our
preliminary determination to deny
Huanri General a separate rate is based
on our conclusion that it has not
demonstrated an absence of de facto
government control.

The petitioner submitted on the
record of the administrative review the
Village Committee Law and supporting
news articles which explain the role and
functions of PRC village committees. At
the outset, we note that as with other
laws the Department considers in its de
jure analysis, the Village Committee
Law was promulgated by the central
government of the PRC. Article 1 of the
Village Committee Law states that the
law was formulated ‘““to protect
villagers’ self-governance in rural areas,
through which villagers can manage
their own affairs by law.” It also states,
however, that “this law is formulated in
line with the relevant requirements of
The Constitution of the People’s
Republic of China.” Article 2 states that
a ““Village Committee is a self-
governance organization at the
grassroots level.” In addition, village
committees are entrusted with
“educating villagers on reasonable use
of natural resources,” “protect{ing} and
improv{ing} the environment (see
Article 5), “protect{ing} public
property,” and “‘protect{ing} the legal
rights and interests of villagers” (see
Article 6). However, Article 2 also
clearly states that “It is the village
committee’s responsibility to develop
public services, manage public affairs,
mediate civil disputes, help maintain
social stability and report to the

people’s government villagers’ opinions,
requests and suggestions.” In the case of
the Panjacun Village Committee,
members are selected by village
representatives, who are elected by
villagers eligible to vote (see pages 8—9
of the April 6, 2005, Huanri General
verification report (“Huanri General
verification report”)). Based on its
examination of the provisions of the
Village Committee Law, the Department
has determined that villages organized
and operating under this law are a form
of local government in the PRC.

The Village Committee Law also
contains provisions which assign village
committees in the PRC with certain
economic responsibilities. For example,
Article 5 states that village committees
“shall support and organize villagers
developing collective economy by law
in all forms, serve and coordinate the
village production, and promote the
development of rural socialist
production and a socialist market
economy.” In order to accomplish this,
village committees are able to “manage
land and other properties of the village
that are collectively owned by all
villagers” while “respect{ing} the
autonomy of collective economic units
in conducting economic activities by
law” (see Article 5), use “income
collected from village collective
economies” (e.g., companies), or begin
“development of any new village
collective economies” for purposes of
improving the social welfare of the
village itself (see Article 19). In
addition, to emphasize the importance
of these functions, the Village
Committee Law stipulates that for
villagers’ monitoring purposes, village
committees should promptly publicize
the decision of the village committee
and its implementation on financial—
related issues (among others) mentioned
in Article 19 (see Article 22). Therefore,
the law appears to provide village
committees with the means to exercise
control over certain activities of
companies wholly owned by the
villagers in its jurisdiction.

Based on the Department’s analysis, it
appears that the purpose of the Village
Committee Law is to decentralize
certain government operations at the
village level, as distinct from the town,
township, or minority town or township
levels of government immediately above
it, while at the same time providing for
the control of certain companies at the
village level. Nonetheless, the Village
Committee Law itself does not appear to
establish conclusively village
government control over any particular
company, or, by law, require restrictive
stipulations on the business or export
licenses of enterprises operating in the
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village. Therefore, we find that the
Village Committee Law does not at this
time alter our de jure analysis, and we
preliminarily find that Huanri General,
by virtue of the applicability of the other
PRC laws referenced above, has
demonstrated an absence of de jure
central government control. However,
because it appears that village
committees are, by promulgation of law
by the central government of the PRC,
permitted to exercise control over
village—owned companies, it is
necessary for the Department to
examine whether the Panjacun village
committee, as a matter of fact, controls
the export-related activities of Huanri
General.

2. De Facto Control

As stated in previous cases, there is
evidence that certain enactments of the
PRC central government have not been
implemented uniformly among different
sectors and/or jurisdictions in the PRC.
See Silicon Carbide and Furfuryl
Alcohol. Therefore, the Department has
determined that an analysis of de facto
control is critical in determining
whether the respondents are, in fact,
subject to a degree of governmental
control which would preclude the
Department from assigning separate
rates. In addition, as discussed above,
certain articles contained in the Village
Committee Law appear to grant village
committees the means to control
companies wholly owned by the
villagers located in the village
committee’s jurisdiction. In the case of
Huanri General, a de facto analysis is
necessary to determine whether the
Panjacun village committee is, in fact,
controlling the export-related activities
of the company.

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by, or subject to the approval of,
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding the
disposition of profits or financing of
losses (see Silicon Carbide and Furfuryl
Alcohol).

CNIM, Golden Harvest, Gren, Hengtai,
Hongda, Huanri General, LABEC,
LKTLC, Longkou Haimeng, Longkou
Jinzheng, Shanxi Fengkun, and ZLAP
have each asserted the following: (1) It

establishes its own export prices; (2) it
negotiates contracts without guidance
from any governmental entities or
organizations; (3) it makes its own
personnel decisions; and (4) it retains
the proceeds of its export sales, uses
profits according to its business needs,
and has the authority to sell its assets
and to obtain loans. Additionally, each
of these companies’ questionnaire
responses indicates that its pricing
during the POR does not suggest
coordination among exporters.
Furthermore, with respect to Laizhou
Hongda, we examined documentation at
verification which substantiated its
claims as noted above (see the Laizhou
Hongda verification report at pages 5-8).

Consequently, with the exception of
Huanri General (as discussed below), we
have preliminarily determined that
CNIM, Golden Harvest, Gren, Hengtai,
Hongda, LABEC, LKTLC, Longkou
Haimeng, Longkou Jinzheng, Shanxi
Fengkun, and ZLAP have each met the
criteria for the application of separate
rates based on the documentation each
of these respondents has submitted on
the record of these reviews.

With respect to Huanri General, the
Department preliminarily finds that it
has not demonstrated a de facto absence
of government control with respect to
making its own decisions in key
personnel selections, the use of its
profits from the proceeds of export
sales, and the authority to negotiate and
sign contracts and other agreements. See
Silicon Carbide. Huanri General is
therefore not entitled to a separate rate.

In so determining, the Department is
clarifying its policy regarding the level
of government control that is relevant to
the separate rates analysis. Government
control of companies in non—market
economies, such as the PRC, is not
limited strictly to central government
control, but can also include levels of
sub—national government, including
provincial, township or village
government. If a company’s export
activities are subject to government
control at any level, there is the
possibility that export prices and
export-related activities are subject to
manipulation by the relevant NME
government entity. Therefore, the
relevant question in the Department’s
separate rates analysis is whether, as a
matter of fact, the company operates
autonomously from a government entity
at any level with respect to export—
related activities.

Data examined at verification
confirmed that individuals of the local
government (whether it be the village
committee or the village representatives
(i.e., individuals selected by the
villagers themselves, who then elect

members of the village committee)) have
effectively appointed themselves as key
decision makers (i.e., chairman,
directors, and/or shareholder
representatives, as provided by the
Village Committee Law) in Huanri
General since 2001. Huanri General was
set up by the Panjacun village
committee in 1999 through capital
voluntarily provided by all of the
inhabitants of Panjacun village,
consistent with Article 5 of the Village
Committee Law (see page 6 of the
Huanri General verification report).
Those investors also included village
committee members who were elected
to their positions by 41 village
representatives (see pages 8—9 of the
Huanri General verification report).
After Huanri General’s first full year of
operation, the local government’s
involvement in Huanri General’s
management became even more
intertwined when the 41 village
representatives appointed themselves as
the shareholder representatives in
Huanri General (see page 9 of the
Huanri General verification report). In
further diluting the distinction between
the local government’s management and
Huanri General’s management, our
verification findings also confirmed that
two of the village committee members
are not only village representatives but
also are members of Huanri General’s
board of directors (see page 11 of the
Huanri General verification report and
Article 5 of the Village Committee Law).
More importantly, the village committee
chairman has continued to serve as
chairman of Huanri General’s board of
directors since the company’s
establishment (see pages 9-11 of the
Huanri General verification report).
Thus, the Panjacun Village Committee is
so intertwined in personnel, and
involved in key financing operations
with Huanri General with respect to
export activities, that there can be no
meaningful consideration of
separateness between the local PRC
government and Huanri General.
Therefore, based on the facts, we cannot
conclude that Huanri General makes its
own personnel decisions.

With respect to whether Huanri
General makes its own decisions on the
use of its profits from the proceeds of its
export sales, our verification findings
further note that the 41 village
representatives (serving in the capacity
of Huanri General’s shareholder
representatives) have also been directly
involved in profit distribution decisions
made at Huanri General as evidenced by
shareholder meeting minutes examined
at verification (see Huanri General
verification report at page 12).
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Therefore, based on the facts mentioned
above, we cannot conclude that Huanri
General makes its own profit decisions.
Rather, the evidence on the record of
this review indicates that the same
individuals who appointed the village
committee members also decided how
Huanri General’s profits are distributed,
consistent with Article 19 of the Village
Committee Law.

With respect to whether Huanri
General has the authority to negotiate
and sign its own contracts or other
agreements, our verification findings
note that, after initial deliberations
which began in 2001, the village
representatives (serving in the capacity
of Huanri General’s shareholder
representatives) decided during 2003 to
acquire the funds necessary for
establishing a tire production plant as
part of Huanri General’s operations,
consistent with Article 19 of the Village
Committee Law. However, to pursue
this objective (which required a
significant amount of capital), the
village representatives had to obtain the
entire capital investment amount from
the Panjacun Village Committee which
subsequently furnished it to Huanri
General by obtaining a bank loan (using
the villagers’ households as collateral)
and by providing a portion of its rental
income received from land lease
agreements (see pages 5—6 and 10-12 of
the Huanri General verification report).
Therefore, we conclude that Huanri
General does not have the ability to
obtain its own loans. Rather, the
evidence on the record of this review
indicates that the local government’s
assistance was required for this purpose.

Therefore, based on the facts noted
above, we preliminarily conclude that
Huanri General has not demonstrated a
de facto absence of government control
and is therefore not entitled to a
separate rate. Although there is no
information on the record regarding
Huanri General’s ability to sign
contracts and set its own export prices
independent of any governmental
authority, the pervasive nature of the
interrelationship between the Panjacun
Village Committee and Huanri General
leads us to conclude that the company
is not able to select its own management
and make personnel decisions, as well
as make its own decisions on the use of
its profits, independent of any
governmental authority. Thus, on
balance, the record points to de facto
government control of Huanri General.
We note that these preliminary results
on this issue differ from the final results
of the new shipper review regarding
Huanri General. The Department
reached these results primarily as a
result of its preliminary analysis of the

Village Committee Law, which on
balance leads the Department to
conclude that the Panjacun Village
Committee is a level of government in
the PRC as described above. These
results also depend on the Department’s
preliminary view that it is appropriate
to consider that governmental control at
the village level can affect the export
operations of an enterprise in general.
This is consistent with the Department’s
recently promulgated separate rates
application which explicitly requests
information regarding local government
control (see Office of AD Enforcement,
Separate-Rate Application and Request
for Supporting Documentation on the
Import Administration website: http://
ia.ita.doc.gov). Finally, there are even
more indicia on this record than the
record of the Brake Rotors Fifth New
Shipper Review that the village
government and Huanri General are so
intertwined that the export operations of
Huanri General cannot on balance
properly be considered to be
independent with respect to Huanri
General’s export functions. However,
the Department recognizes that the
articles of the Village Committee Law
may be interpreted in different manners.
As aresult, the Department invites both
especial comment as well as additional
supporting information on these two
considerations. Such information and
additional comment is due on June 14,
2005. Rebuttal comments will be due on
June 21, 2005. No rebuttal information
will be permitted.

Fair Value Comparisons

To determine whether sales of the
subject merchandise by CNIM, Golden
Harvest, Gren, Hengtai, Hongda, Hongfa,
LABEC, LKTLC, Longkou Haimeng,
Longkou Jinzheng, Meita, Shanxi
Fengkun, Winhere, and ZLAP to the
United States were made at prices below
normal value (“NV”’), we compared
each company’s export prices (“EPs”) or
constructed export prices (“CEPs”) to
NV, as described in the “Export Price,”
“Constructed Export Price,” and
‘“Normal Value” sections of this notice,
below.

Export Price

For each respondent, we used EP
methodology in accordance with section
772(a) of the Act for sales in which the
subject merchandise was first sold prior
to importation by the exporter outside
the United States directly to an
unaffiliated purchaser in the United
States and for sales in which CEP was
not otherwise indicated. We made the
following company—specific
adjustments:

A. CNIM, Golden Harvest, Hengtai,
Hongfa, LKTLC, Longkou Jinzheng,
Meita, Shanxi Fengkun, and Winhere

We calculated EP based on packed,
FOB foreign port prices to the first
unaffiliated purchaser in the United
States. Where appropriate, we made
deductions from the starting price (gross
unit price) for foreign inland freight and
foreign brokerage and handling charges
in the PRC in accordance with section
772(c) of the Act. Because foreign inland
freight and foreign brokerage and
handling fees were provided by PRC
service providers or paid for in
renminbi, we based those charges on
surrogate rates from India (see
“Surrogate Country” section below for
further discussion of our surrogate—
country selection). To value foreign
inland trucking charges, we used truck
freight rates published in Indian
Chemical Weekly and distance
information obtained from the following
websites: http://www.infreight.com,
http://www.sitaindia.com/Packages/
CityDistance.php, http://
www.abcindia.com, http://
www.eindiatourism.com, and http://
www.mapsofindia.com. To value
foreign brokerage and handling
expenses, we relied on October 1999—
September 2000 information reported in
the public U.S. sales listing submitted
by Essar Steel Ltd. in the antidumping
investigation of Certain Hot—Rolled
Carbon Steel Flat Products from India:
Final Determination of Sales at Less
Than Fair Value, 67 FR 50406 (October
3, 2001).

CNIM claims that the producer
(which supplied it with specific integral
brake rotor models) did not incur an
expense for the ball bearing cups and
lug bolts used in those brake rotor
models (i.e., the subject merchandise)
which it exported to the United States
during the POR because its U.S.
customers of those brake rotor models
provided these items to its producer
free—of-charge. In response to the
Department’s supplemental
questionnaire which further examined
its claim, CNIM provided
documentation which sufficiently
supported its claim that (1) its U.S.
customers contracted with PRC ball
bearing cup and lug bolts producers and
that these producers had indeed
delivered the ball bearing cups and lug
bolts to CNIM’s producer in a certain
quantity on a certain date, free—of-
charge; and (2) that these free—of-charge
ball bearing cups and lug bolts were
used in the required quantities for the
integral brake rotor models sold to its
applicable U.S. customers during the
POR.
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Therefore, for the reasons mentioned
above, the Department has adjusted the
U.S. price of those applicable integral
brake rotor transactions reported by
CNIM by assigning Indian surrogate
values to the ball bearing cups and lug
bolts used in those integral brake rotor
transactions to reflect its U.S.
customers’ expenditures for these items.
This preliminary decision on this matter
is consistent with Brake Rotors from the
People’s Republic of China: Preliminary
Results and Partial Rescission of the
Sixth Administrative Review and
Preliminary Results and Final Partial
Rescission of the Ninth New Shipper
Review, 69 FR 10402, 10407 (March 5,
2004); and Certain Preserved
Mushrooms from the People’s Republic
of China: Preliminary Results and
Partial Rescission of Fifth Antidumping
Duty Administrative Review, 70 FR
10965, 10973 (March 5, 2005).

B. Gren, Laizhou Hongda, LABEC,
Longkou Haimeng, and ZLAP

We calculated EP based on packed,
CIF, CFR, C&F, or FOB foreign port
prices to the first unaffiliated purchaser
in the United States. Where appropriate,
we made deductions from the starting
price (gross unit price) for foreign
inland freight, foreign brokerage and
handling charges in the PRC, marine
insurance, U.S. import duties and fees
(including harbor maintenance fees,
merchandise processing fees, and
brokerage and handling) and
international freight, in accordance with
section 772(c) of the Act. As all foreign
inland freight and foreign brokerage and
handling fees were provided by PRC
service providers or paid for in
renminbi, we valued these services
using the Indian surrogate values
discussed above. We valued marine
insurance based on a publicly available
price quote from a marine insurance
provider obtained from http://
www.rjgconsultants.com/
insurance.html, as used in the
antidumping duty investigation of
Certain Malleable Iron Pipe Fittings
from the People’s Republic of China:
Final Results of Antidumping Duty
Investigation, 68 FR 61395 (October 28,
2003) . For international freight (i.e.,
ocean freight and U.S. inland freight
expenses from the U.S. port to the
warehouse (where applicable)), we used
the reported expenses because each of
these six respondents used market—
economy freight carriers and paid for
those expenses in a market—economy
currency (see, e.g., Brake Rotors from
the People’s Republic of China: Final
Results of Antidumping Duty New
Shipper Review, 64 FR 9972, 9974
(March 1, 1999)).

LABEC, Longkou Haimeng, and ZLAP
each claims that it did not incur an
expense for the ball bearing cups and
lug bolts used in specific integral brake
rotor models (i.e., the subject
merchandise) which each respondent
exported to the United States during the
POR because their U.S. customers of
those brake rotor models provided these
items to them free—of-charge. In
response to the Department’s
supplemental questionnaire which
further examined their claims, LABEC,
Longkou Haimeng, and ZLAP each
provided documentation which
sufficiently supported its claim that (1)
its U.S. customers contracted with PRC
ball bearing cup and lug bolts producers
and that these producers had indeed
delivered the ball bearing cups and lug
bolts to them in a certain quantity on a
certain date, free—of-charge; and (2) that
these free—of-charge ball bearing cups
and lug bolts were used in the required
quantities for the integral brake rotor
models sold to their applicable U.S.
customers during the POR.

Therefore, for the reasons mentioned
above, the Department has adjusted the
U.S. price of those applicable integral
brake rotor transactions reported by
LABEC, Longkou Haimeng, and ZLAP
by assigning Indian surrogate values to
the ball bearing cups and lug bolts used
in those integral brake rotor transactions
to reflect their U.S. customers’
expenditures for these items.

Constructed Export Price

For Gren, we also calculated CEP in
accordance with section 772(b) of the
Act. We found that some of Gren’s sales
during the POR were CEP sales because
the sales were made for the account of
Gren by its subsidiary in the United
States to unaffiliated purchasers. We
based CEP on packed, delivered or ex—
warehouse prices to the first unaffiliated
purchaser in the United States. Where
appropriate, we made deductions from
the starting price (gross unit price) for
movement expenses in accordance with
section 772(c)(2)(A) of the Act; these
included, where appropriate, foreign
inland freight and foreign brokerage and
handling charges in the PRC,
international freight (i.e., ocean freight
and U.S. inland freight from the U.S.
port to the warehouse), marine
insurance, U.S. import duties, and U.S.
inland freight expenses (i.e., freight
from the plant to the customer). As all
foreign inland freight, foreign brokerage
and handling, and marine insurance
expenses were provided by PRC service
providers or paid for in renminbi, we
valued these services using the Indian
surrogate values discussed above. For
international freight (where applicable),

we used the reported expense because
the respondent used a market—economy
freight carrier and paid for those
expenses in a market—economy
currency.

In accordance with section 772(d)(1)
of the Act, we also deducted those
selling expenses associated with
economic activities occurring in the
United States, including direct selling
expenses (commissions and credit
expenses), and indirect selling expenses
(including inventory carrying costs)
incurred in the United States. We also
made an adjustment for profit in
accordance with section 772(d)(3) of the
Act.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine NV
using a factors—of-production
methodology if the merchandise is
exported from an NME country and the
information does not permit the
calculation of NV using home—market
prices, third—country prices, or
constructed value under section 773(a)
of the Act. The Department will base NV
on the factors of production because the
presence of government controls on
various aspects of these economies
renders price comparisons and the
calculation of production costs invalid
under its normal methodologies.

For purposes of calculating NV, we
valued the PRC factors of production in
accordance with section 773(c)(1) of the
Act. Factors of production include, but
are not limited to, hours of labor
required, quantities of raw materials
employed, amounts of energy and other
utilities consumed, and representative
capital costs, including depreciation.
See section 773(c)(3) of the Act. In
examining surrogate values, we
selected, where possible, the publicly
available value which was an average
non—export value, representative of a
range of prices within the POR or most
contemporaneous with the POR,
product—specific, and tax—exclusive.
See, e.g., Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Chlorinated
Isocyanurates from the People’s
Republic of China, 69 FR 75294, 75300
(December 16, 2004) (‘‘Chlorinated
Isocyanurates’). We used the usage
rates reported by the respondents for
materials, energy, labor, by—products,
and packing. See Preliminary Results
Valuation Memorandum, dated May 2,
2005, for a detailed explanation of the
methodology used to calculate surrogate
values (‘“Factor Valuation Memo”).

Section 773(c)(3) of the Act states that
“the factors of production utilized in
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producing merchandise include, but are
not limited to the quantities of raw
materials employed.” Therefore, the
Department is required under the Act to
value all inputs (including inputs which
the respondent claims were provided to
it purportedly free of charge). As
explained in the “Export Price” section
above, certain respondents (i.e., CNIM,
LABEC, Longkou Haimeng, and ZLAP)
sufficiently support their claim that
each of its applicable U.S. customers
provided the ball bearing cups and lug
bolts to them free—of-charge which were
used in specific integral brake rotor
models sold to those same U.S.
customers. For this reason, we have
adjusted, where applicable, these
respondents’ reported U.S. prices to
include the value of ball bearing cups
and lug bolts for certain sales of integral
brake rotor models in these preliminary
results. In addition to making the
above-referenced adjustment to these
respondents’ U.S. prices reported for
sales of the subject merchandise which
contained ball bearing cups and lug
bolts, section 773(c)(3) of the Act
requires the Department to value each
factor of production used to produce the
subject merchandise. Accordingly, for
these preliminary results, the
Department has valued the ball bearing
cups and lug bolts usage amounts
reported by these respondents for
specific integral brake rotor models by
using an Indian surrogate value for each
input (see Factor Valuation Memo).

For other respondents (i.e., Laizhou
Hongda and Winhere) who purchased
the ball bearing cups and lug bolts used
in their integral brake rotor models sold
to the U.S. market during the POR, we
used Indian surrogate values to value
these inputs (see also Factor Valuation
Memo).

Factor Valuations

In accordance with section 773(c) of
the Act, we calculated NV based on the
factors of production reported by the
respondents for the POR. We relied on
the factor specification data submitted
by the respondents for the above—
mentioned inputs in their questionnaire
and supplemental questionnaire
responses, where applicable, for
purposes of selecting surrogate values.

To calculate NV, we multiplied the
reported per—unit factor quantities by
publicly available Indian surrogate
values (except where noted below). In
selecting the surrogate values, we
considered the quality, specificity, and
contemporaneity of the data. As
appropriate, we adjusted input prices by
including freight costs to make them
delivered prices. Specifically, we added
to Indian import surrogate values a

surrogate freight cost using the shorter
of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory, where appropriate. This
adjustment is in accordance with the
Court of Appeals for the Federal
Circuit’s decision in Sigma Corp. v.
United States, 117 F. 3d 1401 (Fed. Cir.
1997). Due to the extensive number of
surrogate values it was necessary to
assign in this investigation, we present
a discussion of the main factors. For a
detailed description of all surrogate
values used for respondents, see Factor
Valuation Memo.

Except where discussed below, we
valued raw material inputs using April
2003—-March 2004 weighted—average
Indian import values derived from the
World Trade Atlas online (“WTA”) (see
also Factor Valuation Memo). The
Indian import statistics we obtained
from the WTA were published by the
DGCI&S, Ministry of Commerce of India,
which were reported in rupees. Indian
surrogate values denominated in foreign
currencies were converted to U.S.
dollars using the applicable average
exchange rate for India for the POR. The
average exchange rate was based on
exchange rate data from the
Department’s website. Where we could
not obtain publicly available
information contemporaneous with the
POR with which to value factors, we
adjusted the surrogate values for
inflation using Indian wholesale price
indices (“WPIs”) as published in the
International Monetary Fund’s
International Financial Statistics. See
Factor Valuation Memo.

Furthermore, with regard to the
Indian import-based surrogate values,
we have disregarded prices from NME
countries and those that we have reason
to believe or suspect may be subsidized.
We have reason to believe or suspect
that prices of inputs from Indonesia,
South Korea, and Thailand may have
been subsidized. We have found in
other proceedings that these countries
maintain broadly available, non—
industry-specific export subsidies and,
therefore, it is reasonable to conclude
that there is reason to believe or suspect
all exports to all markets from these
countries are subsidized. See Final
Determination of Sales at Less Than
Fair Value: Certain Helical Spring Lock
Washers From The People’s Republic,
61 FR 66255 (February 12, 1996), and
accompanying Issues and Decision
Memorandum at Comment 1.

Finally, imports that were labeled as
originating from an ‘“unspecified”
country were excluded from the average
value, because the Department could
not be certain that they were not from

either an NME or a country with general
export subsidies.

Surrogate Valuations

To value lubrication oil, we used
January 2003—December 2003 WTA
average import values from the
Philippines because the post-March
2000 Indian import values from WTA
for this input were all labeled as
originating from an “unspecified”
country, and because the import values
from WTA for the other recommended
surrogate countries (e.g., Indonesia,
Pakistan, etc.) either did not provide
data on a country—of-origin—specific
basis or were unavailable. We adjusted
the WTA average value for this input for
inflation.

We valued electricity using the 2000
total average price per kilowatt hour for
“Electricity for Industry” as reported in
the International Energy Agency’s
(“IEA’s”) publication, Energy Prices and
Taxes, Fourth Quarter, 2003.

We added an amount for loading and
additional transportation charges
associated with delivering coal to the
factory based on June 1999 Indian price
data contained in the periodical
Business Line.

Section 351.408(c)(3) of the
Department’s regulations requires the
use of a regression—based wage rate.
Therefore, to value the labor input, the
Department used the regression—based
wage rate for the PRC published by
Import Administration on our website.
The source of the wage rate data is the
Yearbook of Labour Statistics 2002,
published by the International Labour
Office (“ILO”’), (Geneva: 2002), Chapter
5B: Wages in Manufacturing. See the
Import Administration website: http://
ia.ita.doc.gov/wages/02wages/
02wages.html.

To value corrugated paper cartons,
nails, plastic bags, plastic sheets/covers,
paper sheet, steel strip, particle board,
plywood and straps/buckles, tape and
pallet wood, we used April 2003—-March
2004 average import values from WTA.
All respondents (with the exception of
Golden Harvest, Hengtai, LKTLC, and
Longkou Jinzheng) included the weight
of the clamps/buckles in their reported
steel strip weights since the material of
both inputs was the same. Therefore, we
valued these factors using the combined
weight reported by the respondents.

To value PRC inland freight for inputs
shipped by truck, we used Indian freight
rates published in the October 2003—
April 2004 issues of Chemical Weekly
and obtained distances between cities
from the following websites: http://
www.infreight.com and http://
www.sitaindia.com/Packages/
CityDistance.php.
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To value factory overhead (“FOH”)
and selling, general and administrative
(“SG&A™) expenses, and profit, we used
data from the 2003-2004 financial
reports of Kalyani Brakes Limited
(“Kalyani”) and Rico Auto Industries
Limited (“Rico’’), and data from the
2002-2003 financial report of Mando
Brake Systems India Limited
(“Mando”). These Indian companies are
producers of the subject merchandise
based on data contained in each Indian
company’s financial reports.

Wﬁere appropriate, we did not
include in the surrogate overhead and
SG&A calculations the excise duty
amount listed in the financial reports.
We made certain adjustments to the
ratios calculated as a result of
reclassifying certain expenses contained
in the financial reports. For a further
discussion of the adjustments made, see
Factor Valuation Memo.

Preliminary Results of Reviews

We preliminarily determine that the
following margins exist during the
period April 1, 2003, through March 31,
2004:

BRAKE ROTORS FROM THE PRC
MANDATORY RESPONDENTS

Manufacturer/exporter V\rf;?gitﬁc(‘r')@r'géi%e
China National Indus-
trial Machinery Import
& Export Corporation 0.49
Hongfa Machinery
(Dalian) Co., Ltd. ....... 0.05
Laizhou Automobile
Brake Equipment Co.,
(15 S 0.17
Laizhou Hongda Auto
Replacement Parts
Co., Ltd. v 0.08
Longkou Haimeng Ma-
chinery Co., Ltd. ........ 0.23
Longkou Jinzheng Ma-
chinery Co., Ltd. ........ 0.00
Longkou TLC Machin-
ery Co., Ltd. ......cccc..e 0.06
Qingdao Gren (Group)
(0o T 0.18
Qingdao Meita Auto-
motive Industry Com-
pany, Ltd. ...t 0.00
Shanxi Fengkun Met-
allurgical Limited
Company ......c.cceceeenee. 2.57
Xiangfen Hengtai Brake
System Co., Ltd. ....... 0.00
Yantai Winhere Auto—
Part Manufacturing
Co., Ltd. v 1.32
Zibo Golden Harvest
Machinery Limited
Company ......cccceeenee. 0.00
Zibo Luzhou Automobile
Parts Co., Ltd. ........... 0.90
PRC-Wide Rate 43.32

We will disclose the calculations used
in our analysis to parties to this
proceeding within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 30 days of publication of this
notice. Any hearing, if requested, will
be held on July 12, 2005.

Interested parties who wish to request
a hearing or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, Room B-099,
within 30 days of the date of publication
of this notice. Requests should contain:
(1) The party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of issues to be
discussed. See 19 CFR 351.310(c).

Issues raised in the hearing will be
limited to those raised in case briefs and
rebuttal briefs. Case briefs from
interested parties may be submitted not
later than June 30, 2005, pursuant to 19
CFR 351.309(c). Rebuttal briefs, limited
to issues raised in the case briefs, will
be due not later than July 7, 2005,
pursuant to 19 CFR 351.309(d). Parties
who submit case briefs or rebuttal briefs
in this proceeding are requested to
submit with each argument (1) a
statement of the issue and (2) a brief
summary of the argument. Parties are
also encouraged to provide a summary
of the arguments not to exceed five
pages and a table of statutes,
regulations, and cases cited.

The Department will issue the final
results of these reviews, including the
results of its analysis of issues raised in
any such written briefs or at the hearing,
if held, not later than 120 days after the
date of publication of this notice.

Assessment Rates

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. The Department
will issue appropriate appraisement
instructions for the companies subject to
this review directly to CBP within 15
days of publication of the final results
of this review. Pursuant to 19 CFR
351.212(b)(1), we will calculate
importer- or customer—specific ad
valorem duty assessment rates based on
the ratio of the total amount of the
dumping margins calculated for the
examined sales to the total entered
value of those same sales. For certain
respondents for which we calculated a
margin, we do not have the actual
entered value because they are either
not the importers of record for the
subject merchandise or were unable to
obtain the entered value data for their
reported sales from the importer of
record. For these respondents, we
intend to calculate individual

customer—specific assessment rates by
aggregating the dumping margins
calculated for all of the U.S. sales
examined and dividing that amount by
the total quantity of the sales examined.
To determine whether the duty
assessment rates are de minimis (i.e.,
less than 0.50 percent), in accordance
with the requirement set forth in 19 CFR
351.106(c)(2), we will calculate
customer—specific ad valorem ratios
based on export prices.

We will instruct CBP to assess
antidumping duties on all appropriate
entries covered by this review if any
importer or customer—specific
assessment rate calculated in the final
results of this review is above de
minimis.

For entries of the subject merchandise
during the POR from companies not
subject to these reviews, we will
instruct CBP to liquidate them at the
cash deposit rate in effect at the time of
entry. The final results of this review
shall be the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of this review and for future deposits of
estimated duties, where applicable.

Cash Deposit Requirements

Bonding will no longer be permitted
to fulfill security requirements for
shipments of brake rotors from the PRC
produced and exported by Longkou
Jinzheng that are entered, or withdrawn
from warehouse, for consumption on or
after the publication date of the final
result of the new shipper review. The
following cash deposit requirements
will be effective upon publication of the
final results of the new shipper review
for all shipments of subject merchandise
from Longkou Jinzheng entered, or
withdrawn from warehouse, for
consumption on or after the publication
date: (1) For subject merchandise
manufactured and exported by Longkou
Jinzheng, no cash deposit will be
required if the cash deposit rate
calculated in the final results is zero or
de minimis; and (2) for subject
merchandise exported by Longkou
Jinzheng but not manufactured by
Longkou Jinzheng, the cash deposit rate
will continue to be the PRC
countrywide rate (i.e., 43.32 percent).

The following deposit requirements
will be effective upon publication of the
final results of the administrative review
for all shipments of brake rotors from
the PRC entered, or withdrawn from
warehouse, for consumption on or after
the publication date, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rates for CNIM, Golden Harvest,
Gren, Hengtai, Hongda, Hongfa, LABEC,
Longkou Haimeng, LKTLC, Meita,
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Shanxi Fengkun, Winhere, and ZLAP
will be the rates determined in the final
results of review (except that if a rate is
de minimis, i.e., less than 0.50 percent,
no cash deposit will be required); (2) the
cash deposit rate for PRC exporters who
received a separate rate in a prior
segment of the proceeding (which were
not reviewed in this segment of the
proceeding) will continue to be the rate
assigned in that segment of the
proceeding (i.e., Luqi, Shenyang
Yinghao, and Xumingyuan); (3) the cash
deposit rate for the PRC NME entity
(including Huanri General and Rotec)
will continue to be 43.32 percent; and
(4) the cash deposit rate for non—PRC
exporters of subject merchandise from
the PRC will be the rate applicable to
the PRC exporter that supplied that
exporter.

These requirements, when imposed,
shall remain in effect until publication
of the final results of the next
administrative review.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

These administrative and new shipper
reviews and notice are in accordance
with sections 751(a)(1), 751(a)(2)(B), and
777(i) of the Act and 19 CFR 351.213
and 351.214.

Dated: May 2, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—2229 Filed 5—6—-05; 8:45 am]
BILLING CODE: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(A-588-824)

Certain Corrosion—Resistant Carbon
Steel Flat Products From Japan: Notice
of Extension of Preliminary Results of
Antidumping Duty Administrative
Review.

AGENGY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 9, 2005.

FOR FURTHER INFORMATION CONTACT:
Christopher Hargett or James Terpstra,
AD/CVD Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—4161 or (202) 482—
3965.

SUPPLEMENTARY INFORMATION:

Background

The Department of Commerce (“the
Department”’) published an
antidumping duty order on certain
corrosion-resistant carbon steel flat
products from Japan on August 19,
1993. See Antidumping Duty Order:
Certain Corrosion-Resistant Carbon
Steel Flat Products from Japan, 58 FR
44163 (August 19, 1993). Nucor
Corporation (‘“Nucor”), the petitioner,
requested that the Department conduct
an administrative review of the order.
See Letter from Nucor Corporation,
August 31, 2004. On September 22,
2004, the Department published a notice
of initiation of administrative review of
the antidumping duty order on certain
corrosion—resistant carbon steel flat
products from Japan, covering the
period of August 1, 2003, to July 31,
2004. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation, In
Part, 69 FR 56745. The preliminary
results for this review are currently due
no later than May 3, 2005.

Extension of Time Limits for
Preliminary Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department to issue the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an order for
which a review is requested. If it is not
practicable to complete the review
within the time period, section
751(a)(3)(A) of the Act and section
351.213(h)(2) of the Department’s
regulations allow the Department to
extend this deadline to a maximum of
365 days.

Both respondents, JFE and Nippon
Steel, have declined to participate in
this review. As such, the Department
will apply adverse facts available
pursuant to section 776(a) and (b) of the
Act. The Department has continuing
concerns about what the appropriate
rate is to assign to JFE and Nippon Steel
as adverse facts available. Therefore, the
Department determines that it is not
practicable to complete the review
within the original time period, and is
extending the time limit for completion
of the preliminary results by 30 days to

no later than June 2, 2005. We intend to
issue the final results no later than 120
days after publication of the notice of
the preliminary results. This notice is
being issued and published in
accordance with section 751(a)(3)(A) of
the Act.

Dated: May 3, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-2230 Filed 5—6-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(A-570-805, A-428-807, A—-412-805)

Sodium Thiosulfate from the People’s
Republic of China, Germany, and the
United Kingdom: Final Results of
Sunset Reviews and Revocation of
Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On February 2, 2005, the
Department of Commerce
(“Department”) initiated the sunset
reviews of the antidumping duty orders
on sodium thiosulfate from the People’s
Republic of China, Germany and the
United Kingdom (70 FR 5415). Because
the domestic interested parties did not
participate in these sunset reviews, the
Department is revoking these
antidumping duty orders.

EFFECTIVE DATE: March 7, 2005

FOR FURTHER INFORMATION CONTACT:
Hilary Sadler, Esq., Office of Policy,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—4340.
SUPPLEMENTARY INFORMATION:

Background

On February 19, 1991, the Department
issued antidumping duty orders on
sodium thiosulfate from the People’s
Republic of China, Germany, and the
United Kingdom (56 FR 2904). On July
1, 1999, the Department initiated sunset
reviews on these orders and later
published its notice of continuation of
the antidumping duty orders. See
Continuation of Antidumping Duty
Orders: Sulfur Chemicals (Sodium
Thiosulfate) from the Untied Kingdom,
Germany and the People’s Republic of
China, 65 FR 11985 (March 7, 2000). On
February 2, 2005, the Department
initiated the second sunset reviews of
these orders.
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We did not receive a notice of intent
to participate from domestic interested
parties in any of these sunset reviews by
the deadline dates. See 19 CFR
351.218(d)(1)(iii)(A). As a result, the
Department determined that no
domestic interested party intends to
participate in the sunset reviews, and on
October 21, 2004, we notified the
International Trade Commission, in
writing, that we intended to issue a final
determination revoking these
antidumping duty orders. See 19 CFR
351.218(d)(1)(1ii)(B)(2).

Scope of the Orders:

The merchandise covered by these
orders includes all grades of sodium
thiosulfate, in dry or liquid from, used
primarily to dechlorinate industrial
waste water, from the People’s Republic
of China, Germany, and the United
Kingdom. The chemical composition of
sodium thiosulfate is Na2S203.
Currently, subject merchandise is
classified under item number
2832.30.1000 of the Harmonized Tariff
Schedule of the United States (“HTS”).
The above HTSUS subheading is
provided for convenience and customs
purposes. The written description
remains dispositive.

Determination to Revoke

Pursuant to section 751(c)(3)(A) of the
Act and 19 CFR 351.218(d)(1)(iii)(B)(3),
if no domestic interested party files a
notice of intent to participate, the
Department shall issue a final
determination revoking the order within
90 days after the initiation of the review.
Because the domestic interested parties
did not file a notice of intent to
participate in these sunset reviews, the
Department finds that no domestic
interested party is participating in these
sunset reviews. Therefore, consistent
with 19 CFR 351.222(i)(2)(i) and section
751(c)(6)(A)(iii) of the Act, we are
revoking these antidumping duty orders
effective March 7, 2005, the fifth
anniversary of the date the Department
published the continuation of the
antidumping duty orders.

Effective Date of Revocation

Pursuant to sections 751(c)(3)(A) and
751(c)(6)(A)(iii) of the Act and 19 CFR
351.222(i)(2)(i), the Department will
instruct U.S. Customs and Border
Protection to terminate the suspension
of liquidation of the merchandise
subject to these orders entered, or
withdrawn from warehouse, on or after
March 7, 2005. Entries of subject
merchandise prior to the effective date
of revocation will continue to be subject
to suspension of liquidation and
antidumping duty deposit requirements.
The Department will complete any

pending administrative reviews of these
orders and will conduct administrative
reviews of subject merchandise entered
prior to the effective date of revocation
in response to appropriately filed
requests for review.

These five-year (sunset) reviews and
notice are in accordance with sections
751(c) and 777(i)(1) of the Act.

Dated: May 2, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—2231 Filed 5—6—-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(A-823-801)

Solid Urea from Ukraine; Final Results
of the Expedited Sunset Review of the
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: On October 1, 2004, the
Department of Commerce (“the
Department”) initiated a sunset review
of the antidumping duty (“AD”’) order
on solid urea from Ukraine pursuant to
section 751(c) of the Tariff Act of 1930,
as amended (“‘the Act”). See Initiation
of Five-year (Sunset) Reviews, 69 FR
58890 (October 1, 2004). On the basis of
a notice of intent to participate, an
adequate substantive response filed on
behalf of the domestic interested parties,
and inadequate response from
respondent interested parties (in this
case, no response), the Department
conducted an expedited sunset review
of this order pursuant to section
751(c)(3)(B) of the Act and section
351.218(e)(1)(ii)(B) of the Department’s
regulations. As a result of this sunset
review, the Department finds that
revocation of the AD order would likely
lead to continuation or recurrence of
dumping at the levels indicated in the
“Final Results of Review” section of this
notice.
EFFECTIVE DATE: May 9, 2005.
FOR FURTHER INFORMATION CONTACT:
Hilary Sadler, Esq., Office of Policy for
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—4340.
SUPPLEMENTARY INFORMATION:
Background:

On October 1, 2004, the Department
initiated a sunset review of the AD order
on solid urea from Ukraine pursuant to

section 751(c) of the Act. See Initiation
of Five-year (Sunset) Reviews, 69 FR
58890 (October 1, 2004). The
Department received a Notice of Intent
to Participate from the following
domestic interested parties: the Ad Hoc
Committee of Domestic Nitrogen
Producers, (consisting of CF Industries,
Inc. and PCS Nitrogen Fertilizer, LP
(collectively “the Ad Hoc Committee”)),
and Agrium U.S., Inc. (collectively ‘“‘the
domestic interested parties”) within the
deadline specified in 19 CFR
351.218(d)(1)(I) of the Department’s
regulations. The domestic interested
parties claimed interested party status
under sections 771(9)(C) and (D) of the
Act, as domestic manufacturers of urea
or coalition whose members are engaged
in the production of urea in the United
States. The Department received a
complete substantive response
collectively from the domestic
interested parties within the 30-day
deadline specified in 19 CFR
351.218(d)(3)(i). However, the
Department did not receive any
responses from the respondent
interested parties to this proceeding. As
a result, pursuant to section 751(c)(3)(B)
of the Act and 19 CFR
351.218(e)(1)(ii)(C)(2), the Department
conducted an expedited sunset review
of this antidumping duty order.

Scope of the Order:

The merchandise covered by this
order is solid urea, a high—nitrogen
content fertilizer which is produced by
reacting ammonia with carbon dioxide.
The product is currently classified
under the Harmonized Tariff Schedules
of the United States Annotated (“HTS”)
item 3102.10.00.00. During previous
reviews such merchandise was
classified under item number 480.3000
of the Tariff Schedules of the United
States. The HTS item number is
provided for convenience and customs
purposes. The written description
remains dispositive as the scope of the
product coverage.

Analysis of Comments Received:

All issues raised in this review are
addressed in the Issues and Decision
Memorandum (‘“‘Decision
Memorandum”’) from Ronald K.
Lorentzen, Acting Director, Office of
Policy, Import Administration, to Joseph
A. Spetrini, Acting Assistant Secretary
for Import Administration, dated May 2,
2005, which is hereby adopted by this
notice. The issues discussed in the
accompanying Decision Memorandum
include the likelihood of continuation
or recurrence of dumping were the order
revoked. Parties can find a complete
discussion of all issues raised in this
review and the corresponding
recommendations in this public
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memorandum which is on file in the
Central Records Unit, room B—099, of
the main Commerce building. In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov/frn, under the heading
“May 2005.” The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Final Results of Review:

The Department determines that
revocation of the antidumping duty
order on solid urea from Ukraine would
be likely to lead to continuation or
recurrence of dumping at the rates listed
below:

Producers/Exporters Margin (percent)

Phillip Brothers, Ltd./
Phillip Brothers, Inc. ..
Country—wide rate

53.23 percent
68.26 percent

Notification regarding Administrative
Protective Order:

This notice also serves as the only
reminder to parties subject to
administrative protective order (“APO”)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305 of the
Department’s regulations. Timely
notification of the return or destruction
of APO materials or conversion to
judicial protective order is hereby
requested. Failure to comply with the
regulations and terms of an APO is a
violation which is subject to sanction.

We are issuing and publishing the
results and notice in accordance with
sections 751(c), 752, and 777(i)(1) of the
Act.

Dated: May 2, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—2232 Filed 5-6—05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Office of Oceanic and Atmospheric
Research; External Review of NOAA’s
Hurricane Intensity Research and
Development Enterprise

AGENCY: Office of Oceanic and
Atmospheric Research (OAR), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Notice of solicitation for
members of a NOAA hurricane intensity

research and development enterprise
review panel.

SUMMARY: The Under Secretary of
Commerce for Oceans and Atmosphere
has requested the NOAA Science
Advisory Board (SAB) to conduct an
external review of NOAA'’s hurricane
intensity research and development
enterprise. The SAB is chartered under
the Federal Advisory Committee Act
and is the only Federal Advisory
Committee with the responsibility to
advise the Under Secretary on long- and
short-range strategies for research,
education, and application of science to
resource management and
environmental assessment and
prediction. The SAB is forming an
external panel to conduct a review and
draft recommendations that will lead to
future generations of numerical
hurricane model forecasts as well as
improvements in operational
forecasting. Nominations to the panel
are being solicited. The intent is to
select from the nominees; however, the
SAB retains the prerogative to name
people to the review team that were not
nominated if it deems it necessary to
achieve the desired balance. Once
selected, the SAB will post the review
panel members’ names at http://
www.sab.noaa.gov.

DATES: Nominations must be received
by twenty-one days from publication of
this notice.

ADDRESSES: Nominations should be
submitted electronically to
noaa.sab.hurricane@noaa.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Michael Uhart: 301-713-9121, ext. 159.

SUPPLEMENTARY INFORMATION: The
external review team will consist of no
less than eight members whose
expertise as a group covers tropical
cyclone instrumentation; observations
and modeling; atmospheric and ocean
dynamics, data assimilation, and
modeling; vortex dynamics; fluid
mechanics; operational numerical
environmental modeling; and forecast
operations. The reviewers should have
the following qualifications:

1. National and international
professional recognition;

2. Knowledge of and experience with
the science which supports NOAA’s
tropical cyclone research and
operations;

3. Knowledge of and experience with
the organization and management of
complex mission-oriented research and
development programs;

4. No perceived or actual vested
interest or conflict of interest that might
undermine the credibility of the review.

It is of note here that except for
qualification criteria 4, the criteria are
not absolute requirements. The
qualifications of some individuals are
expected to be outstanding with respect
to one or more of the criteria, so that
being unqualified with respect to other
criteria would not make them ineligible.
The Terms of Reference for the review
is posted at: http://www.sab.noaa.gov/
doc/documents.html. The working
group will prepare a preliminary report
of its analysis and findings for the
March 2006 SAB meeting and a final
report, including recommendations, for
the July 2006 SAB meeting. The
working group will be dissolved after
completing any follow-on requests by
the SAB following the July 2006
meeting.

Nominations: Anyone is eligible to
nominate and self-nominations will be
accepted. Nominations should provide:
(1) The nominee’s full name, title,
institutional affiliation, and contact
information; (2) the nominee’s area(s) of
expertise; and (3) a short description of
their qualifications relative to the kinds
of advice being solicited. Inclusion of a
resume is desirable.

Louisa Koch,

Deputy Assistant Administrator, Office of
Oceanic and Atmospheric Research, National
Oceanic and Atmospheric Administration.
[FR Doc. 05-9227 Filed 5-6—-05; 8:45 am)]
BILLING CODE 3510-KD-P 1

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 021805D]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic,
Southeastern Data Assessment and
Review (SEDAR) 8 Review Workshop

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; location change.

SUMMARY: The SEDAR process consists
of a series of three workshops: a data
workshop, an assessment workshop,
and a review workshop. This is
notification that the location for the
Review workshop has changed. See
SUPPLEMENTARY INFORMATION.

DATES: The review workshop will be
held May 16-20, 2005.

ADDRESSES: The Review Workshop will
be held at the Caribe Hilton, Los Rosales
Street, San Geronimo Grounds, San
Juan, Puerto Rico 00901.
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FOR FURTHER INFORMATION CONTACT:
Graciela Garcia-Moliner, Caribbean
Fishery Management Council, 268
Munoz Rivera Ave, Suite 1108, San
Juan, PR 00918-2577; telephone: (787)
766—5927; or John Carmichael, SEDAR
Coordinator, SEDAR/SAFMC, One
Southpark Circle, Suite 306, Charleston,
SC 29407; telephone: (843) 571-4366 or
toll free (866) SAFMC—-10; fax: (843)
769—-4520.

SUPPLEMENTARY INFORMATION: The
original notice published in the Federal
Register on February 25, 2005 (70 FR
9273). This notice serves as a correction
to the address of one of the workshops.

The Gulf of Mexico, South Atlantic,
and Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commaissions,
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR typically
includes three workshops: (1) Data
Workshop, (2) Assessment Workshop,
and (3) Review Workshop. The product
of the Data Workshop and the
Assessment Workshop is a stock
assessment report, which describes the
fisheries, evaluates the status of the
stock, estimates biological benchmarks,
projects future population conditions,
and recommends research and
monitoring needs. The assessment
report is independently peer reviewed
at the Review Workshop. The products
of the Review Workshop are a
Consensus Summary Report, which
reports Panel opinions regarding the
strengths and weaknesses of the stock
assessment and input data, and an
Advisory Report, which summarizes the
status of the stock. Participants for
SEDAR workshops are appointed by the
Regional Fishery Management Councils.
Participants include data collectors,
database managers, stock assessment
scientists, biologists, fisheries
researchers, fishermen,
environmentalists, Council members,
international experts, and staff of
Regional Councils, Interstate
Commissions, and state and federal
agencies.

The Review Workshop for SEDAR 8
will review the following assessments:
Caribbean yellowtail snapper, Caribbean
spiny lobster, and Gulf of Mexico South
Atlantic spiny lobster. The Review
workshop was originally scheduled to
be held at the Best Western, San Juan
Airport. That location has changed to
the Caribe Hilton, San Juan, PR.

The workshop schedule is as follows:

May 16, 2005, 1 p.m.—10 p.m.

May 17 19, 2005, 8 a.m.—10 p.m.

May 20, 2005, 8 a.m.—11 a.m.

Please note that during the scheduled
times there will be a mixture of
workshop plenary sessions and
dedicated group working sessions. The
actual schedule of sessions during each
day will be determined on an as-needed
basis.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the South Atlantic
Fishery Management Council office (see
ADDRESSES) at least 5 business days
prior to the workshop.

Dated: May 3, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5-2224 Filed 5-6—05; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050405A]

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council will convene its
Special Coral Scientific and Statistical
Committee (SSC).

DATES: The meeting will be held on
Thursday, May 26, 2005 from 8:30 a.m.
to 3 p.m.

ADDRESSES: The meeting will be held at
the Best Western — The Westshore
Hotel, 1200 North Westshore Boulevard,
Tampa, Florida 33607.

Council address: Gulf of Mexico
Fishery Management Council, 3018
North U.S. Highway 301, Suite 1000,
Tampa, FL 33619.

FOR FURTHER INFORMATION CONTACT: Dr.
Richard Leard, Deputy Executive
Director, Gulf of Mexico Fishery
Management Council; telephone:
813.228.2815.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico Fishery Management Council
(Council) will convene the Special Coral
Scientific and Statistical Committee
(SSC) to discuss previous research
efforts to locate and identify coral reef

resources in the Gulf of Mexico. The
Special Coral SSC will also be asked to
provide recommendations on future
research needs. Finally, the Special
Coral SSC will discuss issues relative to
Acropora and the 2004 Status of Coral
Reefs of the World Report.

A copy of the agenda and related
materials can be obtained by calling the
Council office at 813.228.2815.

Although other non-emergency issues
not on the agendas may come before the
Special Coral SSC for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (M-SFCMA), those issues may not
be the subject of formal action during
this meeting. Actions of the Special
Coral SSC will be restricted to those
issues specifically identified in the
agendas and any issues arising after
publication of this notice that require
emergency action under Section 305(c)
of the M-SFMCA, provided the public
has been notified of the Council’s intent
to take action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Dawn Aring at the
Council (see ADDRESSES) by May 16,
2005.

May 4, 2005.

Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5—2228 Filed 5-6—-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050405B]

North Pacific Fishery Management
Council; Notice of Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Meetings of the North Pacific
Fishery Management Council and
Alaska Board of Fisheries Interim Joint
Protocol committee.

SUMMARY: The North Pacific Fishery
Management Council (Council) Joint
Protocol Committee of the Alaska Board
of Fisheries and Council will meet on
May 25, 2005 in Anchorage at the
Hawthorn Suite, Ltd, Ballroom B.

DATES: May 25, 8;30am — 4:30pm.
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ADDRESSES: Hawthorn Suites, Ltd, 1110

West 8th Avenue, Anchorage, AK 99501
Council address: North Pacific

Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

FOR FURTHER INFORMATION CONTACT:
Council staff, Phone: 907-271-2809.
SUPPLEMENTARY INFORMATION: The
meeting will be to discuss the Board of
Fisheries proposal #455 (state water
pollock fisheries within Steller Sea lion
critical habitat). This will be an initial
organizational meeting to discuss
information needs, process and timing
relative to potential actions by the Board
of Fisheries or Council.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Gail Bendixen at
907-271-2809 at least 7 working days
prior to the meeting date.

Dated: May 4, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5—2227 Filed 5-6—-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 050405C]

Western Pacific Fishery Management
Council; Public Scoping Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public scoping
meeting.

SUMMARY: There are two shark tour
operations based in Haleiwa. The
operations are banned from operating in
Hawaii State Waters. The staff of the
Western Pacific Fishery Management
Council (Council) will convene a public
scoping meeting to: (1) gather comment
on shark viewing operations in Federal
waters, and (2) to disseminate and
gather information on the Council’s
Community Based Management
initiatives.

DATES: The public scoping meeting will
be held on Monday, May 23, 2005, from
6 p.m. to 9 p.m.

ADDRESSES: The meeting will be held at
the Haleiwa Alii Beach Park, John Kalili
Surf Center, Oahu, HI.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;

Western Pacific Fishery Management
Council; telephone: (808) 522-8220.
SUPPLEMENTARY INFORMATION: This
meeting will be advertised in the local
newspapers. Written comments will be
accepted until May 30, 2005. They may
be sent to Kitty M. Simonds, Executive
Director, Western Pacific Fishery
Management Council, 1164 Bishop St.,
Suite 1400, Honolulu, HI 96813 or via
fax to (808) 522—8226.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kitty M. Simonds,
(808) 522-8220 (voice) or (808) 522—
8226 (fax), at least 5 days prior to the
meeting date.

Dated: May 4, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5—2226 Filed 5—6—-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 032805A]

Atlantic Highly Migratory Species;
Exempted Fishing Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: NMF'S has decided not to
proceed at this time with issuing
exempted fishing permits (EFPs) for
conducting bycatch reduction research
in the following regions of the Atlantic
Ocean: North of Cape Hatteras, South of
Cape Hatteras, and Gulf of Mexico
(GOM) until such time as an
Environmental Impact Statement (EIS)
can be prepared to further assess the
impacts associated with fishing in
existing pelagic longline closed areas.
FOR FURTHER INFORMATION CONTACT:
Heather Stirratt, 301-713-2347; fax:
301-713-1917.

SUPPLEMENTARY INFORMATION: EFPs are
requested and issued under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (16 U.S.C. 1801 et seq.) and/or the
Atlantic Tunas Convention Act (16
U.S.C. 971 et seq.). Regulations at 50
CFR 600.745 and 50 CFR 635.32 govern
scientific research activity, exempted
fishing, and exempted educational

activity with respect to Atlantic Highly
Mi rator%l Species (HMS).

ix Atlantic pelagic longline vessels
requested exemptions from certain
regulations applicable to the harvest and
landing of Atlantic HMS in order to
conduct bycatch reduction research in
the following regions of the Atlantic
Ocean: North of Cape Hatteras, South of
Cape Hatteras, and GOM. Specifically,
the permitted pelagic longline vessels
proposed to test gear modifications and/
or various fishing techniques to avoid
incidentally-caught white marlin, blue
marlin, bluefin tuna, and sea turtles,
while allowing for the targeted catches
of allowed species. The proposal
included research in areas currently
closed to pelagic longline fishing.

NMFS Ill)as considered the pub%ic
comments received, as requested in the
Federal Register (70 FR 17069) on April
4, 2005, and has decided not to proceed
with issuing exempted fishing permits
until such time as an EIS can be
prepared to further assess the impacts
associated with fishing in existing
pelagic longline closed areas. NMFS
believes that bycatch reduction research
in the pelagic longline fishery is
important to compare or evaluate
different bycatch reduction fishing
methodologies, explore new bycatch
reduction gear technologies, and
investigate ways to tailor and refine
existing time/area closures. Thus, NMFS
will proceed with bycatch reduction
research in areas currently open to
pelagic longline fishing. Bycatch
reduction information will be gathered
via research efforts conducted outside of
closed areas, consistent with a NMFS-
issued cooperative research grant.
Further consideration of bycatch
reduction research inside of closed areas
may occur upon completion of an EIS.

Authority: 16 U.S.C. 971 et seq. and 16
U.S.C. 1801 et seq.

Dated: May 3, 2005.

John H. Dunnigan

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 05-9147 Filed 5-3-05; 4:16 pm]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Rescheduling of Consideration of
Requests for Textile and Apparel
Safeguard Action on Imports from
China and Solicitations of Public
Comments

May 5, 2005.

AGENCY: The Committee for the
Implementation of Textile Agreements
(the Committee)
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ACTION: Rescheduling of consideration
by the Committee of requests for textile
and apparel safeguard action previously
stayed due to a court injunction, and
solicitation of public comments with
respect to those requests for which the
comment period remained open at the
time the injunction was imposed.

SUMMARY: The Committee has resumed
consideration of twelve requests for
safeguard action that were received from
certain textile and apparel trade
associations in October, November and
December, 2004. The Requestors asked
the Committee to limit imports from
China of twelve textile and apparel
products in accordance with the textile
and apparel safeguard provision in the
Report of the Working Party on the
Accession of China to the World Trade
Organization (the Accession
Agreement). Although the Committee
decided to consider these requests, and
solicited public comments, the Court of
International Trade preliminarily
enjoined CITA from taking any further
action on the requests on December 30,
2004. The Court of Appeals for the
Federal Circuit stayed the injunction on
April 27, 2005. The Committee is not
soliciting any further public comment
with respect to those requests where the
public comment period closed before
the court issued its injunction. With
respect to the remaining requests, the
Committee hereby solicits public
comments during a period beginning the
day following publication of this notice
in the Federal Register and
encompassing the number of days
remaining in the original comment
period when the court issued its
injunction.

FOR FURTHER INFORMATION CONTACT: Jay
Dowling, Office of Textiles and Apparel,
U.S. Department of Commerce, (202)
482-4058.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agriculture
Act of 1956, as amended; Executive Order
11651, as amended.

BACKGROUND:

The textile and apparel safeguard
provision of the Accession Agreement
provides for the United States and other
members of the World Trade
Organization that believe imports of
Chinese origin textile and apparel
products are, due to market disruption,
threatening to impede the orderly
development of trade in these products
to request consultations with China
with a view to easing or avoiding the
disruption. Pursuant to this provision, if
the United States requests consultations
with China, it must, at the time of the

request, provide China with a detailed
factual statement showing “(1) the
existence or threat of market disruption;
and (2) the role of products of Chinese
origin in that disruption.” Beginning on
the date that it receives such a request,
China must restrict its shipments to the
United States to a level no greater than
7.5 percent (6 percent for wool product
categories) above the amount entered
during the first 12 months of the most
recent 14 months preceding the month
in which the request for consultations is
made. If exports from China exceed that
amount, the United States may enforce
the restriction.

The Committee has published
procedures (the Procedures) it follows
in considering requests for Accession
Agreement textile and apparel safeguard
actions (68 FR 27787, May 21, 2003; 68
FR 49440, August 18, 2003), including
the information that must be included
in such requests in order for the
Committee to consider them.

In October through December of 2004,
the Requestors asked the Committee to
take safeguard action on imports from
China of 12 the following products: 1)
cotton trousers, category 347/348; (2)
cotton knit shirts and blouses, category
338/339; (3) men’s and boys’ cotton and
man-made fiber shirts, not knit, category
340/640; (4) man-made fiber knit shirts
and blouses, category 638/639; (5) man-
made fiber trousers, category 647/648;
(6) cotton and man-made fiber
underwear, category 352/652; (7)
combed cotton yarn, category 301; (8)
other synthetic filament fabric, category
620; (9) men’s and boys’ wool trousers,
category 447; (10) knit fabric, category
222; (11) dressing gowns and robes,
category 350/650; and (12) brassieres
and other body supporting garments,
category 349/649.

The Committee determined that each
of these requests provided the
information necessary for the
Committee to consider the request and
solicited public comments on each. See
69 FR 64034 (Nov. 3, 2004); 69 FR
64911 (Nov. 9, 2004); 69 FR 64912 (Nov.
9, 2004); 69 FR 64913 (Nov. 9, 2004); 69
FR 64914 (Nov. 9, 2004); 69 FR 64915
(Nov. 9, 2004); 69 FR 68133 (Nov. 23,
2004); 69 FR 70661 (Dec. 7, 2004); 69 FR
71781 (Dec. 10, 2004); 69 FR 75516
(Dec. 17, 2004); 69 FR 77232 (Dec. 27,
2004); 69 FR 77998 (Dec. 29, 2004).

These requests are available at
http://otexa.ita.doc.gov.

On December 30, 2004, the Court of
International Trade preliminarily
enjoined the CITA agencies from
considering or taking any further action
on these requests and any other requests
“that are based on the threat of market
disruption”. U.S. Association of

Importers of Textiles and Apparel v.
United States, Slip Op.04-162. On April
27, 2005, the Court of Appeals for the
Federal Circuit granted the U.S.
government’s motion for a stay of that
injunction, pending appeal. U.S.
Association of Importers of Textiles and
Apparel v. United States, Ct. No. 05-
1209. Thus CITA may now resume
consideration of these cases.

Public Comments

The public comment period closed
prior to December 30, 2004 with respect
to the following seven requests: (1)
cotton trousers, category 347/348; (2)
cotton knit shirts and blouses, category
338/339; (3) men’s and boys’ cotton and
man-made fiber shirts, not knit, category
340/640; (4) man-made fiber knit shirts
and blouses, category 638/639; (5) man-
made fiber trousers, category 647/648;
(6) cotton and man-made fiber
underwear, category 352/652; and (7)
combed cotton yarn, category 301. The
Committee is not soliciting additional
public comments with respect to those
requests.

With respect to the remaining five
requests filed in the last quarter of 2004,
the public comment period had not yet
closed as of December 30, 2004. The
number of calendar days remaining in
the public comment period beginning
with and including December 30, 2004
is indicated in parentheses for each
product group: (1) other synthetic
filament fabric, category 620 (8 days);
(2) men’s and boys’ wool trousers,
category 447 (12 days); (3) knit fabric,
category 222 (20 days); (4) dressing
gowns and robes, category 350/650 (28
days); and (5) brassieres and other body
supporting garments, category 349/649
(30 days).

For some of these cases, public
comments continued to be delivered to
the Committee during the original
comment period. Although the
Committee was barred by the injunction
from considering such comments while
the injunction was in effect, those
comments were retained, and will now
be considered. They need not be re-
submitted.

Interested persons are invited to
submit ten copies of comments in
connection with these five requests to
the Chairman. Comments must be
received no later than the last day of the
number of days remaining in the
original comment period at the time of
the imposition of the injunction. Thus,
for (1) other synthetic filament fabric,
category 620, comments must be
received no later than May 17, 2005; for
(2) men’s and boys’ wool trousers,
category 447, comments must be
received no later than May 23, 2005; for
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(3) knit fabric, category 222, comments
must be received no later than May 31,
2005; for (4) dressing gowns and robes,
category 350/650, comments must be
received no later than June 6, 2005; and
for (5) brassieres and other body
supporting garments, category 349/649,
comments must be received no later
than June 8, 2005.

Comments should be directed to the
Committee for the Implementation of
Textile Agreements, Room 3001A, U.S.
Department of Commerce, 14th and
Constitution Avenue N.W., Washington,
DC 20230.

The Committee will protect any
business confidential information that is
marked ““business confidential” from
disclosure to the full extent permitted
by law. To the extent that business
confidential information is provided,
two copies of a non-confidential version
must also be provided in which
business confidential information is
summarized or, if necessary, deleted.
Comments received, with the exception
of information marked ‘““business
confidential”’, will be available for
inspection between Monday - Friday,
8:30 a.m and 5:30 p.m in the Trade
Reference and Assistance Center Help
Desk, Suite 800M, USA Trade
Information Center, Ronald Reagan
Building, 1300 Pennsylvania Avenue,
NW, Washington, DC, (202) 482-3433.

Committee Determination Whether to
Request Consultations

With respect to the requests for which
the public comment period closed prior
to the imposition of the injunction, the
Committee will make a determination
within 60 calendar days of the

publication of this notice in the Federal
Register as to whether the United States
will request consultations with China. If
the Committee is unable to make a
determination within 60 calendar days,
it will cause to be published a notice in
the Federal Register, including the date
by which it will make a determination.
If the Committee makes a negative
determination, it will cause this
determination and the reasons therefore
to be published in the Federal Register.
If the Committee makes an affirmative
determination that imports of these
textile and apparel products threaten to
disrupt the U.S. market, the United
States will request consultations with
China with a view to easing or avoiding
the disruption.

With respect to the requests for which
the public comment period remained
open at the time of the imposition of the
injunction, the Committee will make a
determination within 60 calendar days
of the close of the public comment
period, as described above in the
“Affected Product Groups” section, as
to whether the United States will
request consultations with China. If the
Committee is unable to make a
determination within 60 calendar days,
it will cause to be published a notice in
the Federal Register, including the date
by which it will make a determination.
If the Committee makes a negative
determination, it will cause this
determination and the reasons therefore
to be published in the Federal Register.
If the Committee makes an affirmative
determination that imports of these
textile and apparel products threaten to
disrupt the U.S. market, the United

States will request consultations with
China with a view to easing or avoiding
the disruption.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 05-9320 Filed 5-5-05; 2:51 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF DEFENSE

Office of the Secretary

[Transmittal No. 05-10]

36(b)(1) Arms Sale Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104-164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
J. Hurd, DSCA/OPS-ADMIN, (703) 604—
6575.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal 05—10 with
attached transmittal, policy justification,
and Sensitivity of Technology.

Dated: May 4, 2005.

Jeannette Owings-Ballard,

OSD Federal Register Liaison Officer,
Department of Defense.

BILLING CODE 5001-06-M
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DEFENSE SECURITY COOPERATION AGENCY

WASHINGTON, DC 20301-2800

28 APR 2005
In reply refer to:

1-04/011341

The Honorable J. Dennis Hastert
Speaker of the House of Representatives
Washington, D.C. 20515-6501

Dear Mr. Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export
Control Act, as amended, we are forwarding vherewith Transmittal No. 05-10,
concerning the Department of the Air Force’s proposed Letter(s) of Offer and
Acceptance to Israel for defense articles and services estimated to cost $30 million.
Soon after this letter is delivered to your office, we plan to notify the news media.

Sincerely,

Deputy Director

Enclosures:

1. Transmittal

2. Policy Justification

3. Sensitivity of Technology

Same Itr to: House Committee on International Relations
Senate Committee on Foreign Relations
House Committee on Armed Services
Senate Committee on Armed Services
House Committee on Appropriations
Senate Committee on Appropriations
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Transmittal No. 05-10

Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act, as amended

@) Prospective Purchaser: Israel

(ii) Total Estimated Value:
Major Defense Equipment* $25 million
Other $_5 million
TOTAL $30 million

(iii) Description and Quantity or Quantities of Articles or Services under
Consideration for Purchase: 100 Guided Bomb Units (GBU-28) that
include: BLU-113A/B penetration warhead, WGU-36A/B guidance
control unit, FMU-143H/B bomb fuze, and BSG-92/B airfoil group guide.
Also included are: support equipment; testing, spare and repair parts;
supply support; publications and technical data, U.S. Government and
contractor technical assistance and other related elements of logistics
support.

(iv) Military Department: Air Force (ALX)

) Prior Related Cases, if any: none

(vi) Sales Commission, Fee, etc., Paid, Offered, or Agreed to be Paid: none

(vii) Sensitivity of Technology Contained in the Defense Article or Defense
Services Proposed to be Sold: See Annex attached

(viii) Date Report Delivered to Congress: 28 APR 2005

* as defined in Section 47(6) of the Arms Export Control Act.
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POLICY JUSTIFICATION

Israel — Guided Bomb Units (GBU-28)

The Government of Israel has requested a possible sale of 100 GBU-28s that include:
BLU-113A/B penetration warhead, WGU-36A/B guidance control unit, FMU-143H/B
bomb fuze, and BSG-92/B airfoil group guide. Also included are: support equipment;
testing, spare and repair parts; supply support; publications and technical data, U.S.
Government and contractor technical assistance and other related elements of logistics
support. The estimated cost is $30 million.

This proposed sale will contribute to the foreign policy and national security of the
United States (U.S.) by helping to improve the security of a friendly country that has
been, and continues to be, an important force for economic progress in the Middle
East.

The GBU-28 is a special weapon that was developed for penetrating hardened
command centers located deep underground. Israel Air Force will use these GBU-28s
on their F-15 aircraft.

Israel will maintain its qualitative edge with a balance of new weapons procurement
and upgrades supporting its existing systems. Israel will have no difficulty absorbing
these munitions into its armed forces.

The proposed sale of this equipment and support will not affect the basic military
balance in the region. The U.S. Government plans to acquire the 100 GBU-28s for this
proposed sale from new procurement, but not from existing inventory.

The principal contractors will be:

Raytheon Co., Electronic Systems/Missile Systems Tucson, Arizona
Ellwood National Forge Company Irvine, Pennsylvania
Kaman Dayron Orlando, Florida

There are no known offset agreements proposed in connection with this potential sale.

Implementation of this proposed sale will not require the assignment of any additional
U.S. Government and contractor representatives to Israel.

There will be no adverse impact on U.S. defense readiness as a result of this proposed
sale. '
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Transmittal No. 05-10

Notice of Proposed Issuance of Letter of Offer

(vii)

Pursuant to Section 36(b)(1)

of the Arms Export Control Act

Annex
Item No. vii

Sensitivity of Technology:

1. The Guided Bomb Unit (GBU-28) is a special weapon that was developed for
penetrating hardened facilities located deep underground. The GBU-28 is a 5,000-
pound laser-guided conventional munition. The GBU-28 bomb body (BLU-113)
weighs 4,637 pounds, contains 630 pounds of high explosives, is 14.5 inches in diameter
and almost 19 feet long. It is fitted with a derivative of the GBU-27 Laser Guided
Bomb guidance kit and airfoil group. The GBU-28 is classified Secret.

2. Weapon accuracy is dependent upon target illumination with a laser
designator and precision guidance of the munitions to a spot of laser energy reflected

from the target.

3. A weapon system operator uses a laser target illuminator and then guides the
munitions to the spot of reflected energy reflected from the target. Elements in the
overall guidance bomb unit that are essential for successful employment include the
following five sections: explosive, penetration warhead, guidance control unit, fuze

and fin stabilizer.

4. If a technologically advanced adversary were to obtain knowledge of the
specific hardware and software elements, the information could be used to develop
countermeasures or equivalent systems which might reduce weapon system
effectiveness or be used in the development of a system with similar or advanced

capabilities.

[FR Doc. 05-9218 Filed 5—-6—05; 8:45 am]
BILLING CODE 5001-06-C

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0108]

Federal Acquisition Regulation;
Information Collection; Bankruptcy

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for an
extension to an existing OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning bankruptcy. The clearance
currently expires on June 30, 2005.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and whether it will have practical
utility; whether our estimate of the
public burden of this collection of
information is accurate, and based on
valid assumptions and methodology;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways in which we can

minimize the burden of the collection of
information on those who are to
respond, through the use of appropriate
technological collection techniques or
other forms of information technology.

DATES: Submit comments on or before
July 8, 2005.

ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden to the General Services
Administration, FAR Secretariat (VIR),
1800 F Street, NW, Room 4035,
Washington, DC 20405. Please cite OMB
Control N0.9000-0108, Bankruptcy, in
all correspondence.

FOR FURTHER INFORMATION CONTACT:
Jeritta Parnell, Contract Policy Division,
GSA (202) 501-4082.

SUPPLEMENTARY INFORMATION:
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A. Purpose

Under statute, contractors may enter
into bankruptcy which may have a
significant impact on the contractor’s
ability to perform it’s Government
contract. The Government often does
not receive adequate and timely notice
of this event. The clause at 52.242-13
requires contractors to notify the
contracting officer within 5 days after
the contractor enters into bankruptcy.

B. Annual Reporting Burden

Respondents: 1,000.
Responses Per Respondent: 1.
Annual Responses: 1,000.
Hours Per Response:1.

Total Burden Hours: 1,000.

C. Annual Recordkeeping Burden

Recordkeepers: 1,000.

Hours Per Recordkeeper:.25.

Total Burden Hours: 250.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
FAR Secretariat (VIR), Room 4035, 1800
F Street, NW, Washington, DC 20405,
telephone (202) 501-4755. Please cite
OMB Control No. 9000-0108,
Bankruptcy, in all correspondence.

Dated: April 29, 2005
Julia B. Wise
Director, Contract Policy Division.
[FR Doc. 05-9172 Filed 5-6—-05; 8:45 am]
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Revised Non-Foreign Overseas Per
Diem Rates

AGENCY: Per Diem, Travel and
Transportation Allowance Committee,
DoD.

ACTION: Notice of revised non-foreign
overseas per diem rates.

SUMMARY: The Per Diem, Travel and
Transportation Allowance Committee is
publishing Civilian Personnel Per Diem
Bulletin Number 239. This bulletin lists
revisions in the per diem rates
prescribed for U.S. Government
employees for official travel in Alaska,
Hawaii, Puerto Rico, the Northern
Mariana Islands and Possessions of the
United States. AEA changes announced

in Bulletin Number 194 remain in effect.

Bulletin Number 239 is being published

in the Federal Register to assure that
travelers are paid per diem at the most
current rates.

EFFECTIVE DATES: May 1, 2005.

SUPPLEMENTARY INFORMATION: This
document gives notice of revisions in
per diem rates prescribed by the Per
Diem Travel and Transportation
Allowance Committee for non-foreign
areas outside the continental United
States. It supersedes Civilian Personnel
Per Diem Bulletin Number 238.
Distribution of Civilian Personnel Per
Diem Bulletins by mail was
discontinued. Per Diem Bulletins
published periodically in the Federal
Register now constitute the only
notification of revisions in per diem
rates to agencies and establishments
outside the Department of Defense. For
more information or questions about per
diem rates, please contact your local
travel office. The text of the Bulletin
follows:

Dated: May 4, 2005.
Jeannette Owings-Ballard,

Federal Register Liaison Officer, Department
of Defense.

BILLING CODE 5001-06-M
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Maximum Per Diem Rates for official travel in Alaska,

Hawaii,
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

the Commonwealths

LOCALITY

MAXIMUM
LODGING
AMOUNT

(A)

+

M&IE
RATE
(B)

MAXIMUM
PER DIEM

RATE
(C)

EFFE
DATE

CTIVE

THE ONLY CHANGES IN CIVILIAN BULLETIN 239 ARE UPDATES TO THE RATES FOR HAWAII
AND MIDWAY ISLAND. ALSO, CORRECTION TO SEASONAL DATES FOR CRAIG AND KLAWOCK,
ALASKA; AND CORRECTION TO WAKE ISLAND’S EFFECTIVE DATE - NO CHANGE).

ALASKA

ADAK

ANCHORAGE [INCL NAV RES]
05/01 - 09/15
09/16 - 04/30

BARROW

BETHEL

BETTLES

CLEAR AB

COLD BAY

COLDFOOT

COPPER CENTER
05/16 - 09/15
09/16 - 05/15

CORDOVA
05/01 - 09/30
10/01 - 04/30

CRAIG
04/15 - 09/14
09/15 - 04/14

DEADHORSE

DELTA JUNCTION

DENALI NATIONAL PARK
06/01 - 08/31
09/01 - 05/31

DILLINGHAM

DUTCH HARBOR-UNALASKA

EARECKSON AIR STATION

EIELSON AFB
05/01 - 09/15
09/16 - 04/30

ELMENDORF AFB
05/01 - 09/15
09/16 - 04/30

FATIRBANKS
05/01 - 09/15
09/16 - 04/30

FOOTLOOSE

FT. GREELY

FT. RICHARDSON
05/01 - 09/15
09/16 - 04/30

FT. WAINWRIGHT
05/01 - 09/15
09/16 - 04/30

Civilian Bulletin No. 239

120

170
95
159
119
135
80
90
135

109
99

159

170
95

159
75
175

170

95

159
75

79

89
81
95
77
62
55
73
71

63
63

74
72

64
61
67
75

60
57
69
73
55

88
79

89
81

88
79
18
75

89
81

88
79

199

259
176
254
196
197
135
163
206

172
162

184
157

189
156
162
164

174
137
183
194
135

247
154

259
176

247
154
193
164

259
176

247
154

07/01/2003

06/01/2004
06/01/2004
05/01/2002
06/01/2004
10/01/2004
09/01/2001
05/01/2002
10/01/1999

07/01/2003
07/01/2003

04/01/2005
04/01/2005

04/01/2005
04/01/2005
05/01/2002
06/01/2004

04/01/2005
04/01/2005
06/01/2004
04/01/2005
09/01/2001

06/01/2004
06/01/2004

06/01/2004
06/01/2004

06/01/2004
06/01/2004
06/01/2002
06/01/2004

06/01/2004
06/01/2004

06/01/2004
06/01/2004
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) = (C)
GLENNALLEN

05/01 - 09/30 125 73 198 04/01/2005

10/01 - 04/30 89 69 158 04/01/2005
HEALY

06/01 - 08/31 114 60 174 04/01/2005

09/01 - 05/31 80 57 137 04/01/2005
HOMER

05/15 - 09/15 125 73 198 04/01/2005

09/16 - 05/14 76 68 144 04/01/2005
JUNEAU

05/01 - 09/30 109 80 189 04/01/2005

10/01 - 04/30 79 77 156 04/01/2005
KAKTOVIK 165 86 251 05/01/2002
KAVIK CAMP 150 69 219 05/01/2002
KENAI-SOLDOTNA

05/01 - 08/31 129 82 211 04/01/2005

09/01 - 04/30 79 77 156 04/01/2005

11/01 - 03/31 69 75 144 04/01/2003
KENNICOTT 189 85 274 04/01/2005
KETCHIKAN

05/01 - 09/30 135 82 217 04/01/2005

10/01 - 04/30 98 78 176 04/01/2005
KING SALMON

05/01 - 10/01 225 91 316 05/01/2002

10/02 - 04/30 125 81 206 05/01/2002
KLAWOCK

04/15 - 09/14 125 64 189 04/01/2005

09/15 - 04/14 95 61 156 04/01/2005
KODIAK 112 80 192 04/01/2005
KOTZEBUE

05/15 - 09/30 141 86 227 02/01/2005

10/01 - 05/14 135 85 220 02/01/2005
KULIS AGS

05/01 - 09/15 170 89 259 06/01/2004

09/16 - 04/30 95 81 176 06/01/2004
MCCARTHY 189 85 274 04/01/2005
METLAKATLA

05/30 - 10/01 98 48 146 05/01/2002

10/02 - 05/29 78 47 125 05/01/2002
MURPHY DOME

05/01 - 09/15 159 88 247 06/01/2004

09/16 - 04/30 75 79 154 06/01/2004
NOME 120 84 204 04/01/2005
NUIQSUT 180 53 233 05/01/2002
PETERSBURG 90 64 154 06/01/2004
POINT HOPE 130 70 200 03/01/1999
POINT LAY 105 67 172 03/01/1999
PORT ALSWORTH 135 88 223 05/01/2002
PRUDHOE BAY 95 67 162 05/01/2002

Civilian Bulletin No. 239 Page 3
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Maximum Per Diem Rates for official travel in Alaska,

Hawaii,
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

the Commonwealths

MAXIMUM MAX IMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) = (C)
SEWARD
05/01 - 09/30 145 79 224 04/01/2005
10/01 - 04/30 62 71 133 04/01/2005
SITKA-MT. EDGECUMBE
05/01 - 09/30 119 66 185 04/01/2005
10/01 - 04/30 99 64 163 04/01/2005
SKAGWAY
05/01 - 09/30 135 82 217 04/01/2005
10/01 - 04/30 98 78 176 04/01/2005
SLANA
05/01 - 09/30 139 55 194 02/01/2005
10/01 - 04/30 99 55 154 02/01/2005
SPRUCE CAPE 112 80 192 04/01/2005
ST. GEORGE 129 55 184 06/01/2004
TALKEETNA 100 89 189 07/01/2002
TANANA 120 84 204 04/01/2005
TOGIAK 100 39 139 07/01/2002
TOK
05/01 - 09/30 90 66 156 06/01/2004
10/01 - 04/30 60 63 123 06/01/2004
UMIAT 180 107 287 04/01/2005
UNALAKLEET 79 80 159 04/01/2003
VALDEZ
05/01 - 10/01 129 74 203 04/01/2005
10/02 - 04/30 79 69 148 04/01/2005
WASILLA
05/01 - 09/30 134 78 212 04/01/2005
10/01 - 04/30 80 73 153 04/01/2005
WRANGELL
05/01 - 09/30 135 82 217 04/01/2005
10/01 - 04/30 98 78 176 04/01/2005
YAKUTAT 110 68 178 03/01/1999
[OTHER] 80 55 135 09/01/2001
AMERICAN SAMOA
AMERICAN SAMOA 135 67 202 06/01/2004
GUAM
GUAM (INCL ALL MIL INSTAL) 135 89 224 09/01/2004
HAWAII
CAMP H M SMITH 129 96 225 05/01/2005
EASTPAC NAVAL COMP TELE AREA 129 96 225 05/01/2005
FT. DERUSSEY 129 96 225 05/01/2005
FT. SHAFTER 129 96 225 05/01/2005
HICKAM AFB 129 96 225 05/01/2005
HONOLULU (INCL NAV & MC RES CTR) 129 96 225 05/01/2005
ISLE OF HAWAII: HILO 105 80 185 05/01/2005
ISLE OF HAWAII: OTHER 150 92 242 05/01/2005
ISLE OF KAUAI 158 98 256 05/01/2005
ISLE OF MAUI 159 95 254 06/01/2004
ISLE OF OAHU 129 96 225 05/01/2005

Civilian Bulletin No. 239
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) = (C)
KEKAHA PACIFIC MISSILE RANGE FAC 158 98 256 05/01/2005
KILAUEA MILITARY CAMP 105 80 185 05/01/2005
LANAT 400 153 553 05/01/2005
LUALUALEI NAVAL MAGAZINE 129 96 225 05/01/2005
MCB HAWAII 129 96 225 05/01/2005
MOLOKAI 119 95 214 05/01/2005
NAS BARBERS POINT 129 96 225 05/01/2005
PEARL HARBOR [INCL ALL MILITARY] 129 96 225 05/01/2005
SCHOFIELD BARRACKS 129 96 225 05/01/2005
WHEELER ARMY AIRFIELD 129 96 225 05/01/2005
[OTHER] 72 61 133 01/01/2000
MIDWAY ISLANDS
MIDWAY ISLANDS [INCL ALL MILITAR 60 32 92 05/01/2005
NORTHERN MARIANA ISLANDS
ROTA 129 90 219 09/01/2004
SAIPAN 121 92 213 09/01/2004
TINIAN 85 70 155 09/01/2004
[OTHER] 55 72 127 04/01/2000
PUERTO RICO
BAYAMON
04/11 - 12/23 155 71 226 01/01/2000
12/24 - 04/10 195 75 270 01/01/2000
CAROLINA
04/11 - 12/23 155 71 226 01/01/2000
12/24 - 04/10 195 75 270 01/01/2000
FAJARDO [INCL CEIBA & LUQUILLO] 82 54 136 01/01/2000
FT. BUCHANAN [INCL GSA SVC CTR,
04/11 - 12/23 155 71 226 01/01/2000
12/24 - 04/10 195 75 270 01/01/2000
HUMACAO 82 54 136 01/01/2000
LUIS MUNOZ MARIN IAP AGS
04/11 - 12/23 155 71 226 01/01/2000
12/24 - 04/10 195 75 270 01/01/2000
MAYAGUEZ 85 59 144 01/01/2000
PONCE 96 69 165 01/01/2000
ROOSEVELT RDS & NAV STA 82 54 136 01/01/2000
SABANA SECA [INCL ALL MILITARY]
04/11 - 12/23 155 71 226 01/01/2000
12/24 - 04/10 195 75 270 01/01/2000
SAN JUAN & NAV RES STA
04/11 - 12/23 155 71 226 01/01/2000
12/24 - 04/10 195 75 270 01/01/2000
[OTHER] 62 57 119 01/01/2000
VIRGIN ISLANDS (U.S.)
ST. CROIX
04/15 - 12/14 98 83 181 08/01/2003
12/15 - 04/14 135 87 222 08/01/2003
ST. JOHN
04/15 - 12/14 110 91 201 08/01/2003

Civilian Bulletin No. 239 Page 5
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) = (C)
12/15 - 04/14 185 98 283 08/01/2003
ST. THOMAS
04/15 - 12/14 163 95 258 08/01/2003
12/15 - 04/14 220 99 319 08/01/2003
WAKE ISLAND
WAKE ISLAND 60 32 92 09/01/1998

Civilian Bulletin No. 239 Page 6
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[FR Doc. 05-9217 Filed 5-6—05; 8:45 am]
BILLING CODE 5001-06-C

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before June 8,
2005.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395—6974.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: May 3, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision.

Title: Annual Progress Reporting
Form for the American Indian
Vocational Rehabilitation Services
(AIVRS) Program.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 70.
Burden Hours: 1,120.

Abstract: This data collection will be
conducted annually to obtain program
and performance information from the
AIVRS grantees on their project
activities. The information collected
will assist Federal Rehabilitation
Services Administration (RSA) staff in
responding to the Government
Performance and Results Act (GPRA).
Data will primarily be collected through
an Internet form.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2694. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG@ed.gov or
faxed to 202-245-6621. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Sheila Carey at her
e-mail address Sheila.Carey@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800—-877—
8339.

[FR Doc. 05-9152 Filed 5-6-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before June 8,
2005.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: May 3, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Office of Postsecondary Education

Type of Review: New.

Title: Gaining Early Awareness and
Readiness for Undergraduate Programs
(GEAR UP) Financial Status and
Program Performance Closeout Report/
Final Report.
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Frequency: End of six-year
performance period.

Affected Public: Not-for-profit
institutions; State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 175.
Burden Hours: 6,125.

Abstract: The Closeout Report will be
used by the Department of Education to
determine whether recipients of GEAR
UP have made substantial progress
towards meeting the objectives of their
respective projects, as outlined in their
grant applications and/or subsequent
work plans. In addition, the final report
will enable the Department to evaluate
each grant project’s fiscal operations for
the entire grant performance period, and
compare total expenditures relative to
Federal funds awarded, and actual cost-
share/matching relative to the total
amount in the approved grant
application. This report is a means for
grantees to share the overall experience
of their projects and document
achievements and concerns, and
describe effects of their projects on
participants being served; project
barriers and major accomplishments;
and evidence of sustainability. The
report will be GEAR UP’s primary
method to collect/analyze data on
students’ high school graduation and
immediate college enrollment rates.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2687. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—-4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG®@ed.gov or
faxed to 202—-245-6621. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 05-9153 Filed 5-6—-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Open Meeting and Partially
Closed Meetings; Correction

AGENCY: National Assessment
Governing Board, U.S. Department of
Education.

ACTION: Notice; correction.

SUMMARY: The National Assessment
Governing Board published a document
in the Federal Register of April 27, 2005
(FR Doc. 05-8356) announcing the
convening of its open and partially
closed meetings of May 19-21, 2005.
The document needs to be revised to
reflect the extension of one of the closed
meeting sessions as follows:
FOR FURTHER INFORMATION CONTACT:
Munira Mwalimu (202) 357—6906.

Correction: In the Federal Register of
April 27, 2005, Volume 70, Number 80,
in FR Doc. 05-8356, pages 21744—
21745, in the paragraph on Committee
Meetings, line 1, change the end time of
the Assessment Development
Committee Closed Session from 2 p.m.
to 2:30 p.m. and change the open time
from 2 p.m. to 2:30 p.m. The sentence
will now read:

“Assessment Development
Committee: Closed Session—1 p.m. to
2:30 p.m.; Open Session—2:30 p.m. to 4

p.m.

In the third paragraph on
SUPPLEMENTARY INFORMATION the
sentence ‘“The Assessment Development
Committee will meet in closed session
on May 19 from 1 p.m. to 2 p.m. to
review the Statement of Work for
development of a Writing Framework
and Specifications for the 2011 National
Assessment of Educational Progress
(NAEP) Writing Assessment” is hereby
amended to read ‘“The Assessment
Development Committee will meet in
closed session on May 19 from 1 p.m.
to 2:30 p.m. to review the Statement of
Work for development of a Writing
Framework and Specifications for the
2011 National Assessment of
Educational Progress (NAEP) Writing
Assessment.”

In the same paragraph, the concluding
sentence ‘“Such matters are protected by
exemption 9(B) of section 552b(c) of
Title 5 U.S.C.” shall be followed with
the following new sentence: “The
Assessment Development Committee
will also review secure reading test
passages at grade 12 for the National
Assessment of Educational Progress
(NAEP) 2009 Reading Assessment. This
portion of the meeting must be
conducted in closed session as
disclosure of proposed test items from
the NAEP assessments would
significantly impede implementation of

the NAEP program, and is therefore
protected by exemption 9(B) of section
552b(c) of Title 5 U.S.C.”

Dated: May 4, 2005.
Charles E. Smith,

Executive Director, National Assessment
Governing Board.

[FR Doc. 05-9210 Filed 5-6—-05; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL05-103-000]

Northern Indiana Public Service
Company Complainant, v. Midwest
Independent Transmission System
Operator, Inc. and PJM
Interconnection, L.L.C. Respondents;
Notice of Complaint and Request for
Fast Track Processing

May 3, 2005.

Take notice that on May 2, 2005,
Northern Indiana Public Service
Company (NIPSCO) filed a Complaint
against Midwest Independent
Transmission System Operator, Inc.
(Midwest ISO) and PJM Interconnection,
L.L.C. (PJM) pursuant to sections 206
and 306 of the Federal Power Act, 16
U.S.C. 824e and 825e (2000) and Rule
206 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.206
(2004). NIPSCO requests that the
Commission monitor and oversee
operational studies needed to ensure the
reliability of the NIPSCO transmission
system, require the studies be done on
an expedited basis, and order Midwest
ISO and PJM to make any modifications
required by the studies to the Joint
Operating Agreement governing seams
issues between Midwest ISO and PJM.
NIPSCO has requested fast track
processing of the Complaint.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant. On
or before the comment date, it is not
necessary to serve motions to intervene
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or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-2225 Filed 5—6—-05; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL~7908-9]

Meeting of the National Drinking Water
Advisory Council—Notice of Public
Meeting

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: Under Section 10(a)(2) of
Public Law 92—423, The Federal
Advisory Committee Act, notice is
hereby given for a meeting of the
National Drinking Water Advisory
Council (NDWAC or Council). This
Council was authorized by the Safe
Drinking Water Act in 1974 (42 U.S.C.
300f et seq.) to support the
Environmental Protection Agency in
performing its duties and
responsibilities related to the national
drinking water program. The primary
purpose of this meeting is for the
Council to review and discuss the draft
report of the Water Security Working
Group and to continue the dialogue
initiated in December 2004 on the
revision of existing drinking water
program indicators and measures and
the potential development of new
indicators/measures that are clearly

focused on public health protection.
Updates on other EPA drinking water
program activities will be presented if
sufficient time is available.

DATES: The Council meeting will be
held on June 1, 2005, from 1:30 p.m.
until 5 p.m.; June 2, 2005, from 8:30
a.m. until 5:30 p.m.; and June 3, 2005,
from 8:30 a.m. until 12:30 p.m., eastern
standard time.

ADDRESSES: The meeting will be held at
The Madison Hotel, 1177 15th St., NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Members of the public who would like
to attend the meeting, present an oral
statement, or submit a written
statement, should contact Clare Donaher
by phone at (202) 564—3787, by e-mail
at donaher.clare@epa.gov, or by regular
mail at the U.S. Environmental
Protection Agency, Office of Ground
Water and Drinking Water (MC 4601M),
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
Council encourages the public’s input
and will allocate one hour from 4:30—
5:30 p.m. on June 1, 2005 for this
purpose. Oral statements will be limited
to five minutes. It is preferred that only
one person present the statement on
behalf of a group or organization. To
ensure adequate time for public
involvement, individuals or
organizations interested in presenting
an oral statement should notify Clare
Donaher by telephone at (202) 564—3787
no later than May 27, 2005. Any person
who wishes to file a written statement
can do so before or after a Council
meeting. Written statements received by
May 27, 2005, will be distributed to all
members of the Council before any final
discussion or vote is completed. Any
statements received after the meeting
will become part of the permanent
meeting file and will be forwarded to
the Council members for their
information. Any person needing
special accommodations at this meeting,
including wheelchair access, should
contact Clare Donaher (see FOR FURTHER
INFORMATION CONTACT section).
Notification of at least five (5) business
days before the meeting is preferred so
that appropriate special
accommodations can be made.

Dated: May 3, 2005.
Cynthia C. Dougherty,

Director, Office of Ground Water and Drinking
Water.

[FR Doc. 05-9219 Filed 5-6-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7908-8]

Notice of Proposed Administrative
Settlement Pursuant to the Clean
Water Act; Kinder Morgan, Sparks
Facility

AGENCY: Environmental Protection
Agency.

ACTION: Notice, request for public
comments.

SUMMARY: In accordance with Section
311(B)(6)(C) of the Clean Water Act 33
U.S.C. 1321 (B)(6)(C), notice is hereby
given of a proposed Class II consent
Agreement (“Agreement”’) Kinder
Morgan facility in Sparks, Nevada. The
Environmental Protection Agency
determined that the facility had not
conducted all of the spill response
exercises and drills required by the
Facility Response Plan. The Agreement
requires the Respondent pay a civil
penalty of $26,630 and provide
emergency response equipment to the
Truckee Fire Department as a
supplemental environmental project.

For thirty (30) days following the date
of publication of this notice, the Agency
will receive written comments relating
to the Agreement. The agency will
consider all comments received and
may modify or withdraw its consent to
the Agreement if comments received
disclose facts or considerations which
indicate that the Agreement is
inappropriate, improper or inadequate.
The Agency’s response to any comments
received will be available for public
inspection at USEPA Region IX, 75
Hawthorne Street, San Francisco,
California.

DATES: Comments must be submitted on
or before June 8, 2005.

ADDRESSES: The proposed Agreement
may be obtained from Mark Samolis,
Environmental Protection Specialist,
telephone (415) 972—4273. Comments
regarding the proposed Agreement
should be addressed to Mark Samolis
(SFD-9) at EPA, Region IX, 75
Hawthorne Street, San Francisco,
California 94105, and should reference
the Kinder Morgan Sparks Consent
Agreement and USEPA Docket No.
OPA—-9-2005-0004.

FOR FURTHER INFORMATION CONTACT: J.
Andrew Helmlinger, Office of Regional
Counsel, telephone (415) 972-3904,
USEPA Region IX, 75 Hawthorne Street,
San Francisco, California 94105.
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Dated: April 29, 2005.
Betsy Curnow,
Acting Chief Response, Planning &
Assessment Branch, Superfund Division
(SFD-9).
[FR Doc. 05-9309 Filed 5—-6—05; 8:45 am]
BILLING CODE 6560-50-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING: Equal
Employment Opportunity Commission.
DATE AND TIME: Monday, May 16, 2005,
2 p.m. eastern time.
PLACE: Clarence M. Mitchell, Jr.
Conference Room on the Ninth Floor of
the EEOC Office Building, 1801 “L”
Street, NW., Washington, DC 20507.
STATUS: The meeting will be open to the
public.
MATTERS TO BE CONSIDERED: Open
Session:

1. Announcement of Notation Votes,
and

2. EEOC Repositioning Plan: Field
Offices.

Note: In accordance with the Sunshine Act,
the open session of the meeting will be open
to public observation of the Commission’s
deliberations and voting. (In addition to
publishing notices on EEOC Commission
meetings in the Federal Register, the
Commission also provides a recorded
announcement a full week in advance on
future Commission sessions.)

Please telephone (202) 633-7100
(voice) and (202) 663—4074 (TTY) at any
time for information on these meetings.
CONTACT FOR FURTHER INFORMATION:
Stephen Llewellyn, Acting Executive
Office on (202) 663—4070.

Dated: This notice issued May 5, 2005.
Stephen Llewellyn,

Acting Executive Officer, Executive
Secretariat.

[FR Doc. 05-9341 Filed 5-5-05; 3:26 pm]
BILLING CODE 6750-06-M

FEDERAL MARITIME COMMISSION

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Federal Maritime Commission.

ACTION: Notice and request for
comments.

SUMMARY: As part of our continuing
effort to reduce paperwork and
respondent burden, and as required by
the Paperwork Reduction Act of 1995,
the Federal Maritime Commission

invites comments on the continuing
information collections (extensions with
no changes) listed below in this notice.
DATES: Comments must be submitted on
or before July 11, 2005.

ADDRESSES: You may send comments to:
Derek O. Scarbrough, Chief Information
Officer, Office of Administration,
Federal Maritime Commission, 800
North Capitol Street, NW., Washington,
DC 20573 (telephone: (202) 523-5800),
cio@fmc.gov. Please send separate
comments for each specific information
collection listed below. You must
reference the information collection’s
title, and form and OMB numbers (if
any) in your comment.

FOR FURTHER INFORMATION CONTACT: To
obtain additional information, copies of
the information collections and their
instructions, or copies of any comments
received, contact Jane Gregory,
Executive Assistant, Office of
Administration, Federal Maritime
Commission, 800 North Capitol Street,
NW., Washington, DC 20573 (telephone:
(202) 523-5800), jgregory@fmec.gov.
SUPPLEMENTARY INFORMATION:

Request for Comments

The Federal Maritime Commission, as
part of its continuing effort to reduce
paperwork and respondent burden,
invites the general public and other
Federal agencies to comment on the
continuing information collections
listed in this notice, as required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Comments submitted in response to
this notice will be included or
summarized in our request for Office of
Management and Budget (OMB)
approval of the relevant information
collection. All comments are part of the
public record and subject to disclosure.
Please do not include any confidential
or inappropriate material in your
comments. We invite comments on: (1)
The necessity and utility of the
proposed information collection for the
proper performance of the agency’s
functions; (2) the accuracy of the
estimated burden; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4) the
use of automated collection techniques
or other forms of information
technology to minimize the information
collection burden.

Information Collections Open for
Comment

Title: 46 CFR Part 540—Application
for Certificate of Financial
Responsibility/Form FMC-131.

OMB Approval Number: 3072—0012
(Expires August 31, 2005).

Abstract: Sections 2 and 3 of Public
Law 89-777 (46 U.S.C. app. 817(d) and
(e)) require owners or charterers of
passenger vessels with 50 or more
passenger berths or stateroom
accommodations and embarking
passengers at United Stated ports and
territories to establish their financial
responsibility to meet liability incurred
for death or injury to passengers and
other persons, and to indemnify
passengers in the event of
nonperformance of transportation. The
Commission’s Rules at 46 CFR part 540
implement Public Law 89-777 and
specify financial responsibility coverage
requirements for such owners and
charterers.

Current Actions: There are no changes
to this information collection, and it is
being submitted for extension purposes
only.

Type of Review: Extension.

Needs and Uses: The information will
be used by the Commission’s staff to
ensure that passenger vessel owners and
charterers have evidenced financial
responsibility to indemnify passengers
and others in the event of
nonperformance or casualty.

Frequency: This information is
collected when applicants apply for a
certificate or when existing certificants
change any information in their
application forms.

Type of Respondents: The types of
respondents are owners, charterers and
operators of passenger vessels with 50
or more passenger berths that embark
passengers from U.S. ports or territories.

Number of Annual Respondents: The
Commission estimates an annual
respondent universe of 50.

Estimated Time Per Response: The
time per response ranges from .5 to 6
person-hours for reporting and
recordkeeping requirements contained
in the rules, and 8 person-hours for
completing Application Form FMC-131.
The total average time for both
requirements for each respondent is
31.47 person-hours.

Total Annual Burden: The
Commission estimates the total person-
hour burden at 1,574 person-hours.

Title: 46 CFR Part 565—Controlled
Carriers.

OMB Approval Number: 3072—0060
(Expires August 31, 2005).

Abstract: Section 9 of the Shipping
Act of 1984 requires that the Federal
Maritime Commission monitor the
practices of controlled carriers to ensure
that they do not maintain rates or
charges in their tariffs and service
contracts that are below a level that is
just and reasonable; nor establish,
maintain or enforce unjust or
unreasonable classifications, rules or
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regulations in those tariffs or service
contracts which result or are likely to
result in the carriage or handling of
cargo at rates or charges that are below
a just and reasonable level. 46 CFR part
565 establishes the method by which
the Commission determines whether a
particular ocean common carrier is a
controlled carrier subject to section 9 of
the Shipping Act of 1984. When a
government acquires a controlling
interest in an ocean common carrier, or
when a controlled carrier newly enters
a United States trade, the Commission’s
rules require that such a carrier notify
the Commission of these events.

Current Actions: There are no changes
to this information collection, and it is
being submitted for extension purposes
only.

Type of Review: Extension.

Needs and Uses: The Commission
uses these notifications in order to
effectively discharge its statutory duty
to determine whether a particular ocean
common carrier is a controlled carrier
and therefore subject to the
requirements of section 9 of the
Shipping Act of 1984.

Frequency: The submission of
notifications from controlled carriers is
not assigned to a specific time frame by
the Commission; they are submitted as
circumstances warrant. The
Commission only requires notification
when a majority portion of an ocean
common carrier becomes owned or
controlled by a government, or when a
controlled carrier newly begins
operation in any United States trade.

Type of Respondents: Controlled
carriers are ocean common carriers
which are owned or controlled by a
government.

Number of Annual Respondents:
Although it is estimated that only 5 of
the 8 currently classified controlled
carriers may respond in any given year,
because this is a rule of general
applicability, the Commission considers
the number of annual respondents to be
8. The Federal Maritime Commission
cannot anticipate when a new carrier
may enter the trade; therefore, the
number of annual respondents could
increase to 10 or more at any time.

Estimated Time Per Response: The
estimated time for compliance is 7
person-hours per year.

Total Annual Burden: The
Commission estimates the person-hour
burden required to make such
notifications at 56 person-hours per
year.

Title: 46 CFR Part 525—Marine
Terminal Operator Schedules and
Related Form FMC-1.

OMB Approval Number: 3072-0061
(Expires August 31, 2005).

Abstract: Section 8(f) of the Shipping
Act of 1984, 46 U.S.C. app. 1707(f),
provides that a marine terminal operator
(MTO) may make available to the public
a schedule of its rates, regulations, and
practices, including limitations of
liability for cargo loss or damage,
pertaining to receiving, delivering,
handling, or storing property at its
marine terminal, subject to section
10(d)(1), 46 U.S.C. app. 1709(d)(1) of the
Act. The Commission’s rules governing
MTO schedules are set forth at 46 CFR
part 525.

Current Actions: There are no changes
to this information collection, and it is
being submitted for extension purposes
only.

Type of Review: Extension.

Needs and Uses: The Commission
uses information obtained from Form
FMC-1 to determine the organization
name, organization number, home office
address, name and telephone number of
the firm’s representatives and the
location of MTO schedules of rates,
regulations and practices, and
publisher, should the MTOs determine
to make their schedules available to the
public, as set forth in section 8(f) of the
Shipping Act.

Frequency: This information is
collected prior to an MTO’s
commencement of its marine terminal
operations.

Type of Respondents: Persons
operating as MTOs.

Number of Annual Respondents: The
Commission estimates the respondent
universe at 247, of which 168 opt to
make their schedules available to the
public.

Estimated Time Per Response: The
time per response for completing Form
FMC-1 averages .5 person hours, and
approximately 5 person-hours for
related MTO schedules.

Total Annual Burden: The
Commission estimates the total person-
hour burden at 964 person-hours.

Title: 46 CFR Part 520—Carrier
Automated Tariff Systems and Related
Form FMC-1.

OMB Approval Number: 3072—0064
(Expires August 31, 2005).

Abstract: Except with respect to
certain specified commodities, section
8(a) of the Shipping Act of 1984, 46
U.S.C. app. 1707(a), requires that each
common carrier and conference shall
keep open to public inspection, in an
automated tariff system, tariffs showing
its rates, charges, classifications, rules,
and practices between all ports and
points on its own route and on any
through transportation route that has
been established. In addition, individual
carriers or agreements among carriers
are required to make available in tariff

format certain enumerated essential
terms of their service contracts. 46
U.S.C. app. 1707(c). The Commission is
responsible for reviewing the
accessibility and accuracy of automated
tariff systems, in accordance with its
regulations set forth at 46 CFR part 520.

Current Actions: There are no changes
to this information collection, and it is
being submitted for extension purposes
only.

Type of Review: Extension.

Needs and Uses: The Commission
uses information obtained from Form
FMC-1 to ascertain the location of
common carrier and conference tariff
publications, and to access their
provisions regarding rules, rates,
charges and practices.

Frequency: This information is
collected when common carriers or
conferences publish tariffs.

Type of Respondents: Persons
desiring to operate as common carriers
or conferences.

Number of Annual Respondents: The
Commission estimates an annual
respondent universe of 3,500.

Estimated Time Per Response: The
time per response for completing Form
FMC-1 averages .5 person hours, and
approximately 5.6 person-hours for
related tariff filings.

Total Annual Burden: The
Commission estimates the total person-
hour burden at 364,200 person-hours.

Title: 46 CFR Part 530—Service
Contracts and Related Form FMC-83.

OMB Approval Number: 3072—0065
(Expires August 31, 2005).

Abstract: The Shipping Act of 1984,
46 U.S.C. app. 1707, requires service
contracts, except those dealing with
bulk cargo, forest products, recycled
metal scrap, new assembled motor
vehicles, waste paper or paper waste,
and their related amendments and
notices to be filed confidentially with
the Commission.

Current Actions: There are no changes
to this information collection, and it is
being submitted for extension purposes
only.

Type of Review: Extension.

Needs and Uses: The Commission
monitors service contract filings for acts
prohibited by the Shipping Act of 1984.

Frequency: The Commission has no
control over how frequently service
contracts are entered into; this is solely
a matter between the negotiating parties.
When parties enter into a service
contract, it must be filed with the
Commission.

Type of Respondents: Parties that
enter into service contracts are ocean
common carriers and agreements among
ocean common carriers on the one hand,
and shippers or shipper’s associations
on the other.
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Number of Annual Respondents: The
Commission estimates an annual
respondent universe of 140.

Estimated Time Per Response: The
time per response for completing Form
FMC-83 averages .5 person hours, and
approximately 27 person-hours for
reporting and recordkeeping
requirements contained in the rules.

Total Annual Burden: The
Commission estimates the total person-
hour burden at 528,770 person-hours.

Bryant L. VanBrakle,
Secretary.

[FR Doc. 05-9234 Filed 5—-6—05; 8:45 am|]
BILLING CODE 6730-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Bank or Bank
Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the office of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than May 23,
2005.

A. Federal Reserve Bank of
Minneapolis (Jacqueline G. Nicholas,
Community Affairs Officer) 90
Hennepin Avenue, Minneapolis,
Minnesota 55480-0291:

1. Severson Family Limited
Partnership, Apple Valley, Minnesota
and Larry S. Severson, Lakeville,
Minnesota as general partner, to become
part of a group acting in concert, which
will consist of Severson Family Limited
Partnership, Apple Valley, Minnesota,
Larry Severson, Lakeville, Minnesota, as
general partner; Cobb Limited
Partnership, Lake Havasu City, Arizona,
Michael J. Cobb, Sr., Lake Havasu City,
Arizona, as general partner; and a
Voting Trust Agreement, Apple Valley,
Minnesota, John F. Woodhead, St. Louis
Park, Minnesota, as trustee; and thereby
acquire control of Financial Services of
St. Croix Falls, Inc., St. Croix Falls,
Wisconsin, and thereby indirectly
acquire voting shares of Eagle Valley
Bank, N.A., St. Croix Falls, Wisconsin.

B. Federal Reserve Bank of Kansas
City (Donna J. Ward, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Willard L. Frickey, Las Vegas,
Nevada, Bradley K. Frickey, Brian K.
Frickey, and Tracy R. Hudson, all of
Ellis, Kansas, and Trever L. Frickey,
Kansas City, Missouri; to acquire
votings shares of Hanston Insurance
Agency, Inc., and thereby indirectly
acquire voting shares of Hanston State
Bank, both of Hanston, Kansas.

Board of Governors of the Federal Reserve
System, May 3, 2005.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 05-9164 Filed 5-6—-05; 8:45 am|
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than June 2, 2005.

A. Federal Reserve Bank of Chicago
(Patrick M. Wilder, Assistant Vice

President) 230 South LaSalle Street,
Chicago, Illinois 60690-1414:

1. Capitol Bancorp Ltd.,